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DIRECT TESTIMONY OF JOEL STECKEL Ph.D. 

I. Qualifications 

I am a Professor of Marketing and the Vice Dean for Doctoral Education at the Leonard 

N. Stern School of Business, New York University, where I have taught since January 1989. I 

was the Chairperson of the Marketing Department for six years, from July 1998 to June 2004. 

Prior to being promoted to Vice Dean, I was the faculty director of the Stern School Doctoral 

Program for five years, from May 2007 to July 2012.  I also currently serve as the Acting 

Chairperson of the Accounting Department at NYU Stern.  

I have also held either permanent or visiting faculty appointments at the Graduate School 

of Business, Columbia University; the Anderson Graduate School of Management, U.C.L.A.; the 

School of Management, Yale University; and the Wharton School, University of Pennsylvania.  I 

received my B.A. summa cum laude from Columbia University in 1977, and M.B.A., M.A., and 

Ph.D. degrees from the Wharton School, University of Pennsylvania in 1979, 1980, and 1982, 

respectively.  I was elected to Phi Beta Kappa at Columbia University and Beta Gamma Sigma at 

the Wharton School.  These are the national honor societies for the respective disciplines I 

studied at these institutions.

I was the Founding President of the INFORMS (Institute for Operations Research and 

Management Science) Society for Marketing Science, the foremost professional group for the 

development and application of management science theory and tools in marketing.  In addition, 

I am a member of the American Marketing Association, the American Statistical Association, the 

Association for Consumer Research, the American Psychological Association, the American 

Association for Public Opinion Research, the International Trademark Association (INTA), and 

the Society for Consumer Psychology.  
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My fields of specialization within marketing include marketing research methodology, 

marketing and branding strategies, electronic commerce, and managerial decision making.  I am 

an author of three books and over 40 articles. In the course of my scholarly research, teaching, 

and consulting work, I have studied issues of marketing research, branding, and their roles in 

consumer choice and marketing strategy.   

During the course of my professional career, I have designed, conducted, supervised, 

and/or evaluated hundreds of consumer surveys.  In that work I have formulated and evaluated 

sampling strategies, supervised and rendered opinions on sample selections, designed 

questionnaires, analyzed data, and interpreted results.  I have also evaluated similarly purposed 

survey work performed by others.  This work includes branding, false advertising, and asset 

valuation related studies in the cable, entertainment, satellite, and telecommunications industries. 

One of my books is a textbook entitled Marketing Research. This book has been adopted 

at several of the country’s major business schools.  During one of my sabbaticals I served as an 

in-house consultant at the market research firm, Directions for Decisions (DFD), headquartered 

in Jersey City, New Jersey.  DFD’s growth allowed it to be acquired by RTi Research, another 

research firm, headquartered in Norwalk, Connecticut.  My professional qualifications are 

described further in my curriculum vitae, which is attached as Appendix A. 

I have served as an expert witness on marketing research, marketing strategy, branding, 

trademark, and issues related to consumer decision making in a variety of litigation matters.  In 

the past five years, I testified as an expert witness in the matters listed in Appendix B.  

My experience most relevant to this assignment, however, is my editorial work.  I have 

sat on the editorial boards of many of our major journals over the years.  Currently, I serve as a 

co-Editor-in-Chief of the journal Marketing Letters. In that capacity I evaluate over 200 research 
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studies each year.  I am a gatekeeper.  I decide what gets published and what does not.  As such, 

my evaluations of the scientific reliability and validity of each study are subject to the scrutiny of 

the academic community.  The community considers any study that does not conform to the 

scientific standards of my profession that appears in the journal as a black mark on my record.  I 

consider the fact that the journal’s publisher, the international firm, Springer-Verlag, has kept me 

on past the expiration of my term (July 2014) as validation of my performance in evaluating 

research.

I am receiving compensation for my testimony in this proceeding.  However, my 

compensation is not contingent upon my opinions or of the outcome of the instant case. 

II. My Understanding of Compulsory License Proceedings 

In 1976, Congress amended the Copyright Act to establish a compulsory license for cable 

systems which retransmit broadcast television stations to distant – that is, out-of-market or non-

local - subscribers.  To maintain their licensee status, cable systems must, among other things, 

pay royalties to the Copyright Office semi-annually for the benefit of the copyright owners 

whose content is aired on the distantly retransmitted stations (i.e., distant signals).  In creating 

the cable compulsory license, Congress focused on the distinction between local and distant 

signals carried by cable operators.  Only copyright owners of programming on stations 

retransmitted on a distant basis are eligible to receive compulsory license royalties paid by cable 

systems.  Congress limited the compulsory license to programming distantly retransmitted by 

cable operators based on their conclusion that a cable system’s retransmission of local 

programming within the local market did not harm the copyright owner, as the signal was 

already available to the public free of charge in the station’s local market through over-the-air 
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broadcasting.  Thus, cable compulsory license fees pertain only to programming on distant 

broadcast signals.

Periodically, proceedings are held to determine how the cable compulsory royalties 

should be allocated to the copyright owners whose programs are carried on the distantly 

retransmitted stations.  Congress did not set a specific statutory standard for cable royalty 

allocations, but as the proceedings have evolved over the years, the standard has become the 

“relative marketplace value of the distant broadcast signal programming retransmitted by cable 

systems.”1  In past proceedings, such marketplace value has been determined in terms of the 

attraction and retention of subscribers.  The question, as I understand it, becomes how specific 

distant signal broadcast programming impacts the attraction and retention of subscribers.  In 

other words, the allocation mechanism must recognize how specific programming impacts 

consumers’ decisions to contract with and remain with cable systems. 

For the purposes of this proceeding, the copyright owners who are entitled to the royalties 

at issue are organized into eight groups based on their programming types (“Agreed Categories”) 

as follows:   

“Canadian Claimants.” All programs broadcast on Canadian 
television stations, except: (1) live telecasts of Major League 
Baseball, National Hockey League, and U.S. college team sports, 
and (2) programs owned by U.S. copyright owners. 

“Commercial Television Claimants.” Programs produced by or 
for a U.S. commercial television station and broadcast only by that 
station during the calendar year in question, except those listed in 
subpart (3) of the Program Suppliers category. 

“Devotional Claimants.” Syndicated programs of a primarily 
religious theme, but not limited to programs produced by or for 
religious institutions. 

1 Distribution of the 2004 and 2005 Cable Royalty Funds, 75 Fed. Reg. 57063, 57065 (September 17, 2010). 
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“Joint Sports Claimants.” Live telecasts of professional and 
college team sports broadcast by U.S. and Canadian television 
stations, except programs in the Canadian Claimants category. 

“Music Claimants.” Musical works performed during programs 
that are in the following categories: Program Suppliers,  Joint 
Sports Claimants, Commercial Television Claimants, Public 
Television Claimants, Devotional Claimants, Canadian Claimants. 

“National Public Radio.” All non-music programs that are 
broadcast on NPR Member Stations. 

“Program Suppliers.” Syndicated series, specials, and movies, 
except those included in the Devotional Claimants category. 
Syndicated series and specials are defined as including (1) 
programs licensed to and broadcast by at least one U.S. 
commercial television station during the calendar year in question, 
(2) programs produced by or for a broadcast station that are 
broadcast by two or more U.S. television stations during the 
calendar year in question, and (3) programs produced by or for a 
U.S. commercial television station that are comprised 
predominantly of syndicated elements, such as music videos, 
cartoons, “PM Magazine,” and locally-hosted movies. 

“Public Television Claimants.” All programs broadcast on U.S. 
noncommercial educational television stations. 2

Prior to December 1993, royalty distribution proceedings were conducted by the 

Copyright Royalty Tribunal (“CRT”).  In December 1993, Congress abolished the CRT and 

transferred its responsibilities to the Librarian of Congress and the Copyright Office who 

established ad hoc Copyright Arbitration Royalty Panels (“CARPs”).  More recently, the 

proceedings have been administered through the Library of Congress by the Copyright Royalty 

Board (“CRB”).  The Copyright Royalty Judges of the CRB (“Judges”) determine how the 

royalties at issue are allocated among the eight groups of claimants. 

2 See Notice of Participant Groups, Commencement of Voluntary Negotiation Period (Allocation), and Scheduling 
Order at Exhibit A (November 25, 2015) (“Notice”).
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For most of the distribution proceedings after the enactment of the cable compulsory 

license, both the CRT and the CARP relied significantly on evidence of viewing of programs as 

the bases for allocating royalties among the claimant groups.3  For the proceedings to distribute 

the 1998-1999 and the 2004-2005 royalties, despite several critical attacks, a CARP and the 

Judges, respectively, found that surveys sponsored by the Joint Sports Claimants (“JSC”), 

representatives of the copyright holders of live professional and college team sports 

programming, and conducted by the Bortz Media & Sports Group, Inc. of Denver (“Bortz”) 

“provided…the best starting point for evaluating an award.”4  The Bortz studies have been 

supported (with or without adjustments) by the Commercial Television Claimants, the 

Devotional Claimants, and the Public Television Claimants. 

 In response to the Bortz studies, the Motion Picture Association of America (“MPAA”), 

which represents Program Suppliers claimants, commissioned Horowitz Research, Inc. to design 

a survey (“Horowitz Survey”) that carefully replicates the methods and procedures of parallel 

surveys conducted by Bortz (“Bortz Survey”), but attempts to improve upon the previous efforts 

made by Bortz by solving some of the information and category weaknesses as pointed out in the 

2004-2004 Cable Phase I Proceeding.5  The Bortz Survey and the Horowitz Survey models form 

the basis for my testimony. 

3 See Program Suppliers v. Librarian of Congress, 409 F.3d 395, 401-02 (D.C. Cir. 2005).  They also relied on 
evidence of viewing to distribute royalties among claimants within the Program Suppliers category.  See 
Independent Producers Group v. Copyright Royalty Board, 792 F.3d 132, 142 (D.C. Cir. 2015). 

4 Distribution of the 1998 and 1999 Cable Royalty Funds ,75 Fed. Reg. 57063, 57068 (September 17, 2010). 

5 See Program Suppliers’ Written Direct Statement, Docket No. 14-CRB-0010-CD (2010-13), Direct Testimony of 
Howard Horowitz at 3 (December 22, 2016) (“Horowitz Testimony”).  
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A. My Assignment 

 I have been asked by Mitchell, Silberberg & Knupp, LLP, counsel for the MPAA and its 

represented Program Suppliers in the 2010-2013 Cable Royalty Funds allocation proceedings 

(“2010-13 Proceedings”) to provide a professional opinion on the validity of the Bortz and 

Horowitz Surveys as the bases for determining the allocation of royalties in this proceeding.  In 

particular, I have been asked to opine on the following questions: 

1. Which of the Bortz and Horowitz Surveys is better suited for the issue at hand? 

2. Can surveys of cable operators be informative in general about the issue at hand? 

3. Are other approaches more informative than cable operator surveys about the issue at 

hand?

This testimony summarizes the opinions that I have formulated to date.  In case further 

review and analysis of information provided to me subsequent to the filing of this report leads to 

new or revised opinions, I reserve the right to amend or supplement the opinions contained in 

this report.  

B. Summary of Conclusions 

My work in this matter has led me to the following conclusions: 

1. Neither the Bortz Survey nor the Horowitz Survey is sufficiently capable of 

assisting the Judges in determining the relative market value of the programming 

at issue in this proceeding; 

2. While neither the Bortz Survey nor the Horowitz Survey provides a sufficient 

basis for measuring marketplace value, the Horowitz Survey does overcome some 

of the flaws in the Bortz model, thus making it preferable to the Bortz Survey; 

3. Surveys of cable operators are inadequate in general for measuring marketplace 

value or return; and 
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4. At least two other research approaches would provide data more useful for 

assessing marketplace return:  (1) analysis of market data, and (2) surveys of 

cable customers.

I begin my analysis of the issues in this case by outlining some basic principles of survey 

research that are essential for surveys to be reliable and valid.  I then describe the Bortz and 

Horowitz Surveys and apply those principles of survey research to those surveys as described.  I 

conclude by proposing alternative approaches to studying the issues at hand.  Should further 

information become available to me throughout this proceeding, I reserve the right to supplement 

or amend these conclusions. 

III. Fundamental Principles of Survey Design 

Courts have long accepted consumer surveys in lieu of the impractical presentation of 

voluminous data and testimony from an entire population of customers.  These surveys are 

conducted with the objective of generalizing measured opinions, attitudes, and actions from a 

sample to a much larger population.  The Federal Judicial Center’s Manual for Complex 

Litigation cites seven technical factors that are among those that a survey must conform to 

(hereafter “MCL Criteria”).6  These are:

i) The population was clearly chosen and defined;

ii) The sample chosen was representative of that population;

iii) The data gathered were accurately reported;

iv) The data were analyzed in accordance with accepted statistical principles;

v) The questions asked were clear and not leading;

vi) The survey was conducted by qualified persons following proper interview 
procedures; and

6 Federal Judicial Center, Manual for Complex Litigation, 4th, Section 11.493. 
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vii) The process was conducted so as to ensure objectivity.

I show that, when measured against the principal objective of this proceeding, both the Bortz 

Survey and the Horowitz Survey fail to comport with many of these criteria.

A. Survey Research Requires Clear Objectives 

As my own textbook says, “research objectives should be both specific and limited.  One 

of the greatest causes of dissatisfaction with research is vaguely worded or overly optimistic 

objectives, which are rarely achieved.”7  Specific objectives guide the research, give it focus, and 

help ensure objectivity.  In studies introduced as evidence in false advertising cases, for example, 

objectives typically test whether an allegedly misleading statement in a particular ad causes 

consumers to take away some specific impression from that ad.8 Without precise well-defined 

objectives, it is impossible to draw precise well-defined conclusions. 

B. Questions Should Be Clear and Understandable 

Survey questions need to be clear, precise, and unbiased. Even questions that appear 

clear can convey ambiguities to some respondents.9  Reliable survey research requires that each 

respondent understand the questions and the understanding is uniform across respondents.  It is 

well established in the survey literature that ambiguous questions “written with … words with 

various different meanings [are] … more difficult for respondents to interpret.”10  In The Art of 

7 Lehmann, Donald R., Sunil Gupta, and Joel H. Steckel (1998), Marketing Research, Reading, MA: Addison-
Wesley, p. 63. 

8For example, if a Marlboro cigarette ad hypothetically stated the following:  “Nine out of ten doctors in New York 
city smoked Marlboro.”  The objective of a false advertising study could be to test whether such a statement caused 
consumers to conclude that Marlboro carries less of a health risk than other cigarettes.     

9 Diamond, Shari S., “Reference Guide on Survey Research,” Reference Manual on Scientific Evidence, Third 
Edition, Federal Judicial Center, 2011, p. 387. 

10 Krosnick J., “Response Strategies for Coping with the Cognitive Demands for Attitude Measures in Survey,” 
Applied Cognitive Psychology, 1991, p. 221. 
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Asking Questions, Payne states, “[s]urvey questions ideally should be geared to embrace all 

levels of understanding so that they have the same meaning for everyone.”11  He adds: 

“The most critical need for attention to [survey] wording is to 
make sure that the particular issue which the questioner has in 
mind is the particular issue on which the respondent gives his 
answers.”12

When faced with survey questions that are ambiguous or hard to interpret, prior literature 

has documented evidence that respondents tend to take shortcuts to reduce the cognitive effort 

used for interpreting the questions and formulating their answers.  Specifically, respondents may 

reduce the cognitive effort necessary for generating answers by employing “cues in the question 

itself to identify a response that seems easily defensible.”13  This behavior is often referred to as 

satisficing, and according to Krosnick and Presser: 

Rather than expend the effort necessary to provide optimal 
answers, respondents may take subtle or dramatic shortcuts. In the 
former case, respondents may simply be less thorough in 
comprehension, retrieval, judgment, and response selection. They 
may be less thoughtful about a question’s meaning; search their 
memories less comprehensively; integrate retrieved information 
less carefully; or select a response choice less precisely (emphasis 
added).14

In other words, respondents who have difficulty understanding a question are unlikely to expend 

the effort required to understand it.

In a more dramatic form of satisficing, often referred to as strong satisficing, when faced 

with an ambiguous question, respondents could skip searching their memory completely and 

11 Payne, Stanley L., The Art of Asking Questions, Princeton University Press, 1951, p.115. 

12 Payne, Stanley L., The Art of Asking Questions, Princeton University Press, 1951, p.9. 

13 Krosnick, J., A. Narayan, S. Smith, W. “Satisficing in Surveys: Initial Evidence” M.T. Braveman and J.K Slater 
(eds.) Advances in Survey Research. Jossey-Bass, 1996, p. 31. 

14 Krosnick J., Stanley P., “Question and Questionnaire Design,” Marsden P., James W. (ed.), Handbook of Survey 
Research (Second Edition). Emerald Group Publishing Limited, 2010, p.265 (emphasis added).  
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arbitrarily select an answer.  According to Krosnick and Presser: 

[R]espondents may interpret each question superficially and select 
what they believe will appear to be a reasonable answer.  The 
answer is selected without reference to any internal psychological 
cues specifically relevant to the attitude, belief, or event of interest. 
Instead, the respondent may look to the wording of the question for 
a cue, pointing to a response that can be easily selected and easily 
defended if necessary.  If no such cue is present, the respondent 
may select an answer completely arbitrarily.15

Such is likely to occur when the respondent is called upon to provide an answer to a question that 

presupposes the respondent has information related to or the ability to retrieve, but does not. 

C. The Choice of Survey Medium

 The past 30 years or so have seen survey researchers virtually invent a variety of new 

ways to collect survey data.  Early in the history of survey research, data collection was typically 

done either face-to-face or via the mail.  The late 1960s saw telephone surveys become more 

common.  Today, computers and the Internet provide common vehicles to collect data (i.e. online 

or web surveys). 

 The four major modes of survey data collection, face-to-face, telephone, online, and mail 

each have their strengths and weaknesses.  The proper choice depends on the survey task at hand 

and the inherent tradeoffs that the methods bring to that task.  These tradeoffs include various 

sources of survey measurement error and cost.  Sometimes data collection method choices are 

obvious.  For example, a survey on literacy would have to be conducted either face-to-face or by 

telephone.  Online and mail surveys would require respondents to read and those low in literacy 

would likely decline to participate or drop out after starting. Similarly, a survey on the usage 

15 Krosnick J., Stanley P., “Question and Questionnaire Design,” Marsden P., James W. (ed.), Handbook of Survey 
Research (Second Edition). Emerald Group Publishing Limited, 2010, p.265. 
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rates of various websites would be most appropriately conducted online since the only people 

who use any websites are online. 

 Survey measurement error comes in many different forms.16  Those that can be impacted 

by data collection mode include coverage error, nonresponse error, and measurement quality 

error.  These must all be weighed against cost in deciding on a particular mode of data collection.

Coverage error refers to the inability of a mode of data collection to sample segments of 

the target population.  Nonresponse error refers to the impact that failure to obtain data from 

sampled individuals can have on desired measures; that is, when a segment of people fail to 

cooperate with the survey request (either in whole or in part), survey measures can be biased. 

Perhaps most important with respect to my analysis of the surveys at issue is 

measurement quality error.  Data collected from individuals can be inaccurate for three reasons: 

a) respondents do not understand the question, b) respondents do not follow instructions, or c) 

respondents are not willing to tell the truth.17  I have previously discussed what happens when 

respondents do not understand the question.  The same principle applies to respondents following 

instructions.  Finally, respondents often are reluctant to reveal certain information about 

themselves or their attitudes for fear of embarrassment.  Measurement errors stemming from the 

last of these are generally identified as resulting from a ‘social desirability bias.’  For example, in 

a political poll conducted by one of the major parties, the respondent might be more likely to 

express a preference for that party’s candidate. 

 These three sources of error, coverage, nonresponse and measurement quality, impact the 

appropriate mode of survey data collection.  For example, if coverage error is an issue, either 

16 Cf. Groves, Robert M., Floyd J. Fowler, Jr., Mick P. Couper, James M. Lepkowski, Eleanor Singer, and Roger 
Tourangeau (2009), Hoboken, NJ: Wiley, Chapter 2. 

17 Groves, Robert M., Floyd J. Fowler, Jr., Mick P. Couper, James M. Lepkowski, Eleanor Singer, and Roger 
Tourangeau (2009), Hoboken, NJ: Wiley, Chapter 5. 
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telephone, mail, or both combined merit consideration.  Telephone coverage is about 97.5 

percent of American households.  Most households, but not all, can be accessed through voter 

registration lists.  Web or Internet surveys have seen a rapid rise recently, but their coverage is 

still lower than other modes of data collection.  Also, nonresponse error can be minimized 

through face-to-face interviews.  It is harder to refuse an individual face-to-face than it is to 

discard a piece of mail, hang up a phone, or ignore an email invitation to an online survey. 

Survey mode also plays a role in the quality of data collected.  In particular, survey mode 

can impact how well a complex question is understood.  The underlying principle is that complex 

questions or ones with several response categories can tax the respondent’s processing resources.

An example, based on a question in the Health Interview Survey, appears in the literature: 

During the past 12 months, since January 1, 1987, how many times 
have you seen or talked to a doctor or assistant about your health?  
Do not count any time you might have seen a doctor while you 
were a patient in a hospital, but count all other times you actually 
saw or talked to a medical doctor of any kind.18

This question is complicated to be sure.  It covers face-to-face and telephone conversations, with 

doctors “of any kind” and “assistants.”  Respondents are also instructed to exclude such 

consultations that occurred in the hospital or if they did not concern the respondent’s health.

Finally, there is a restricted time frame.  Processing this question is likely to impose a burden on 

the respondent’s working memory.  Internal representations may omit part of the question’s 

intended meaning.  Even in the best of circumstances, satisficing strategies are likely to ensue. 

For questions as complicated as the doctor count above, the choice of survey mode 

influences how well a respondent can actually process the question at hand.  In particular, 

18 Fowler, Floyd J. (1992), “How Unclear Terms Affect Survey Data?”, Public Opinion Quarterly, 56, 218-31; 
Torangeau, Roger, Lance J. Rips, and Kenneth Rasinski (2000), The Psychology of Survey Response, Cambridge: 
Cambridge University Press, p. 38-40. 
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surveys that contain complex questions and or large numbers of response categories benefit from 

written presentation to respondents.19  Written presentations enable respondents to focus and 

concentrate on what the question actually means and keep the response categories in mind while 

processing the question.  For these reasons, telephone surveys are inferior for complex questions 

or questions with significant numbers of response categories. If a respondent has the doctor 

count question in written form in front of her, she can study it and more carefully account for 

what is to be included and what is to be excluded.

Minimizing the most serious sources of measurement error must be balanced against the 

costs of the different data collection modes.  While each study is unique, my experience leads me 

to believe that face-to-face interviews are the most expensive, with mail and telephone being 

comparable.  In general, Internet surveys are the least expensive of all.  Where the scales 

balancing cost with measurement error come out is a case-by-case proposition.  However, the 

one thing that cannot be compromised is data quality.  Cutting costs at the expense of quality 

data is never acceptable.  As the old saying among social scientists goes, “garbage in, garbage 

out.”

IV. The Studies at Issue: The Bortz and Horowitz Surveys 

A. The Bortz Survey 

Bortz has presented its surveys of cable operators on behalf of JSC in many distribution 

proceedings with the goal of determining how the compulsory licensing royalties cable systems 

pay to retransmit broadcast stations should be allocated.  Bortz presented these surveys with 

minor differences implemented to account for ongoing criticisms.  Previous decision makers 

19 Dillman, Don A., Jolene D. Smyth, and Leah Melani Christian (2009), Internet, Mail, and Mixed Mode Surveys: 
The Tailored Design Method, 3rd ed., New York: Wiley, p. 321. 
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have used these surveys as a basis for distributing royalty payments to the Agreed Categories in 

past royalty distribution proceedings.  I will focus on the study presented by Bortz to support the 

allocation of royalties for the years 2004 and 2005 because it is the most recent and publicly 

available. 

Specifically the study had the following objective: 

[T]o determine how cable operators valued, on a relative basis, the 
different categories of non-network distant signal television 
programing that they carried in those years.20

The Bortz Report justifies its approach by quoting an earlier report written by a CARP: 

The critical significance of the Bortz surveys is the essential 
question it poses to cable system operators, that is:  What is the 
relative value of the type of programming actually broadcast in 
terms of attracting and retaining subscribers?  That is largely the 
question the panel poses when it constructs a simulated market.  
Further, the question asks the cable system operator to consider the 
same categories we are presented here in the form of claimant 
groups – that is sports, movies, and the others.  That is also what 
the panel must do.21

The 2004-05 Bortz surveys estimated the relative values of the different categories of non-

network distant signal television programing and concluded that cable operators “would have 

allocated the largest percentage of a distant signal programming budget (33.5 percent in 2004 

and 36.9 percent in 2005) to live professional and collegiate sports 

programming….approximately twice that of the next most highly valued program category.”22

 Interestingly, the Bortz Report equates value to cable operators with how they would 

have allocated their distant signal programming budget.23  I shall return to this point later as I 

20 Cable Operator Valuation of Distant Signal Non-Network Programming: 2004-05, June 1, 2009 (“Bortz Report”). 

21 Bortz Report, p. 2. 

22 Bortz Report, p. 3. 

23 Bortz Report, p. 2. 
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believe this is a significant problem in the use of the Bortz (and Horowitz) Surveys.  As a 

fundamental matter of economics, resources allocated do not directly translate to marketplace 

value one-to-one. 

 The sample in the Bortz Survey, was comprised from “Form 3” systems, which the Bortz 

Report claims account for over 95 percent of cable royalty payments.  Bortz assembled a 

stratified sample with four strata being determined by copyright royalty payments ($0-$20,628; 

$20, 629-$59,628; $59,629-$207,129; $207,130 or more in 2004 $0-$23,844; $23,845-$65,344; 

$65,345-$239,844; $239,845 or more in 2005).  Cable systems were randomly drawn from each 

stratum to comprise the final sample. Systems that either broadcast only PBS signals, only 

Canadian signals, or only PBS and Canadian signals were eliminated from the analysis.  In each 

of the 2004 and 2005 studies, ten such systems were discarded.24

 Potential respondents were contacted and survey data were collected by telephone.  The 

survey began by screening potential respondents to find the individual at the cable system most 

responsible for programming decisions.25  If that was not the person picking up the phone, that 

person was asked to find the appropriate individual.  The qualified respondent group consisted of 

general managers, marketing directors/managers, and programming directors/managers.  The 

respondents were read a list of the distant signals their systems carried according to filings they 

made at the Copyright Office.  They were instructed to consider only the non-network 

programming on those distant signals. 

The telephone interview then proceeded with several preparatory filler questions.  These 

questions were inserted in the questionnaire at this point “to focus the respondent on the value of 

24 Bortz Report, p. 45, Table A-, footnote.  The report justifies this by expressing a desire to focus on Phase I 
program categories (Bortz Report, p. 32). 

25 Cf. Bortz Report, Appendix B. 
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various programming types.”26  More accurately, the questions appear to be designed to elicit a 

subset of the following pre-specified categories of programming featured in 2004 (or 2005) 

advertising and promotion to attract and retain customers:27

Movies

Live Professional and college team sports 

Syndicated shows, series and specials 

News and public affairs programs 

PBS and all other programming broadcast by noncommercial stations 

Devotional and religious programming 

All programming broadcast by Canadian station 

Other (to be specified by the respondent).28

Finally, respondents were then asked what I generally refer to as the “money question”; 

meaning, the one that directly supplies the data most relevant to the purposes of the survey.  The 

money question in the Bortz survey asks respondents to allocate a distant signal non-network 

programming budget among different program categories.  Specifically, the question29 asks: 

Now, I would like you to estimate the relative value to your cable system 
of each type of programming actually broadcast by the stations I 
mentioned during 2004 (or 2005), other than any national programming 
from ABC, CBS, and NBC.  That is, how much do you think each such 
type of programming was worth if anything, on a comparative basis, in 

26 Bortz Report, p. 12. 

27 Bortz Report, Appendix B. 

28 These 2004-05 program categories map into the program categories represented by the claimants in this 
proceeding as enumerated on page 6 as follows:  Movies, and Syndicated shows, series and specials map into 
Program Suppliers; Live professional college and team sports map into JSC; News and public affairs programs map 
into Commercial Television Claimants; PBS and all other programming broadcast by noncommercial stations map 
into Public Televisions Claimants; Devotional and religious programs map into Devotional Claimants; and All 
programming broadcast by Canadian station map into Canadian Claimants, with certain exceptions. 

29 Bortz Report, Appendix B. 
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terms of attracting and retaining subscribers.  We are only interested in 
U.S. commercial station(s) ________, U.S. non-commercial station(s), and 
Canadian station(s) __________.

I’ll read all the program types that were broadcast by these stations to give 
you a chance to think about them; please write the categories down as I am 
reading them. (READ PROGRAM TYPES IN ORDER OF RANDOM 
SEQUENCE NUMBER) Assume you had a fixed dollar amount to spend 
in order to acquire all the programming actually broadcast during 2004 
(2005) by the stations I listed.  What percentage, if any, of the fixed dollar 
amount would you spend for each type of programming?  Please write 
down your estimates, and make sure they add to 100 percent. 

What percentage, if any, of the fixed dollar amount would you spend on 
(READ FIRST PROGRAM TYPE)?  And what percentage, if any, would 
you spend on (READ NEXT PROGRAM TYPE)? (COMPLETE LIST IN 
THIS MANNER) 

Movies broadcast during 2004 (2005) by the U.S. commercial stations I listed. 

Live Professional and college team sports broadcast during 2004 (2005) by the 
U.S. commercial stations I listed. 

Syndicated shows, series and specials distributed to more than one television 
station and broadcast during 2004 (2005) by the U.S. commercial stations I listed. 

News and public affairs programs produced by or for any of the U.S. commercial 
stations I listed, for broadcast during 2004 (2005) only by that station. 

PBS and all other programming broadcast during 2004 (2005) by noncommercial 
station _____. 

Devotional and religious programming broadcast during 2004 (2005) by the U.S. 
commercial stations I listed. 

All programming broadcast during 2004 (2005) by Canadian station. 

Respondents were asked to review and reconcile the percentages so that they added up to 100 

percent.  Finally, they were thanked and dismissed. 

B. The Horowitz Survey 

 In response to perceived flaws in the Bortz Survey, the MPAA commissioned Horowitz 

Research, Inc. to design and conduct a survey that carefully replicates the methods and 

SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

Public Version



19

procedures of parallel surveys conducted by Bortz on behalf of JSC.30  The Horowitz Survey was 

designed as part of the effort to improve upon the previous efforts made by Bortz by solving 

some of the information and category weaknesses as pointed out by the Judges in the 2004-2005 

Cable Phase I Proceeding.31  Similar to the Bortz Survey, the Horowitz Survey had the objective 

of assessing the relative value of the non-network programming carried on distant signals from 

the point of view of local cable system executives.32  Also, similar to the Bortz Survey, Horowitz 

Research conducted a series of studies over the years.

 The Bortz Report describes the sampling procedure in great detail.  For sample selection, 

the Horowitz Report states that it relied on the work of Professor Martin Frankel, 33 an expert 

statistician, who has testified many times in these proceedings and who enjoys an excellent 

reputation.  I reviewed Professor Frankel’s sampling procedure in connection with the Horowitz 

Survey, and his procedure was similar to Bortz’s. 

As implied earlier, the Horowitz Surveys were adapted from the Bortz Survey.  

According to the Horowitz Report, the survey instruments between the Bortz and Horowitz 

surveys differed in several important ways:34

1) Unlike Bortz which has only one category for sports, the Horowitz 
Survey distinguishes between live professional and college team sports 
broadcasts and other sports programming (such as NASCAR auto 
races, professional wrestling, and figure skating);35

30 Horowitz Testimony at 3.  

31 Id. 

32 Id. at 4. 

33 Id. at 4. 

34 Horowitz Testimony, p. 3-4. 

35 JSC are only entitled to royalties from live professional and team-college sports broadcasts.  Notice at Exhibit A. 
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2) Horowitz enhances program category descriptions by providing 
examples;36

3) The Bortz Survey asks for resource allocation from a complete 
predefined list (which does not separate live team and non-team 
sports).  The Horowitz Survey customizes its list of program 
categories to be queried about according to which of the following 
categories a cable system belongs to: 

a. Non-network carrying systems; 
i. Canadian stations only 

ii. PBS stations only 
iii. WGN only
iv. Other independent stations 

b. Network carrying systems; 

4) The Bortz Survey repeatedly asks questions about types of programs 
during 2004 (or 2005) across all stations “other than any national 
network programming from ABC, CBS and NBC.”37 In contrast, the 
Horowitz Survey continually reminds respondents about the specific 
broadcast stations at issue; 

5) The Bortz Survey does not include systems that carry only PBS 
stations or systems that carry only Canadian stations as distant signals. 
The Horowitz Survey does;  

6) The Horowitz Survey provides “warmup” questions intended to 
enhance the likelihood of well-reasoned, non-reflexive responses later 
in the survey.  The Bortz Survey does not do this; and 

7) Unlike the Bortz Survey, the Horowitz Survey reminds respondents 
not to assign any value to programs that are substituted for WGN’s 
blacked out programming. 

36 The Bortz Survey simply lists the program categories it is asking about.  The Horowitz Survey gives explanations 
and examples.  For example, Bortz asks about “Syndicated shows, series and specials.”  In contrast, Horowitz asks 
about “Syndicated series, such as sitcoms, dramas, children’s shows, talk shows, reality shows, and other series 
broadcast on INSERT STATIONS… Examples include programs such as Everybody Loves Raymond, Seinfeld, 
American Idol, Jeopardy, and the Dr. Oz Show.”  Similar clarifications are given for movies, devotional programs, 
and two categories of sports programming.  These clarifications lengthen the survey; however, they do not 
complicate it.  To the contrary, they resolve ambiguities that may exist in a respondent’s interpretation of the 
question. To be sure, length does not necessarily complicate.

37 Bortz Report, Appendix B. 
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V. The Bortz and Horowitz Surveys Cannot Satisfy the Research Objectives In the 
Current Matter. 

The Bortz and Horowitz Surveys are both incapable of providing valid data with respect 

to both the stated research objectives (i.e., to determine how cable operators valued, on a relative 

basis, the different categories of non-network distant signal television programing that they 

carried in those years)38 and those that I understand are required in this matter (i.e., to determine 

the relative marketplace value of the distant broadcast signal programming retransmitted by 

cable systems during 2010-2013).39  In particular, I note that the stated and required research 

objectives differ.  The stated research objectives refer to how cable operators value the 

programming while the statutory objective is to determine the marketplace value of programs.  

These are not necessarily the same.  

A. The Bortz-Horowitz Survey Objectives Do Not Match the Statutory 
Requirements

Marketplace value reflects the total financial return that an investment or asset will 

command in the relevant marketplace.  In the context of this proceeding, it reflects the profits 

that a cable operator would accrue by investing in the rights to retransmit bundles of certain 

programming aired on distant broadcast signals.  For the Bortz-Horowitz objectives (i.e., to 

measure cable operators’ valuations) to correspond to the statutory requirements of marketplace 

value, cable operators would have to be able to perfectly assess the total market returns of each 

of their programming investments and assets.  If this were true, it would be a unique 

circumstance in the spectrum of business decision-making. 

38 Bortz Report at 10.  

39 Distribution of the 2004 and 2005 Cable Royalty Funds, 75 Fed. Reg. 57063, 57065 (September 17, 2010). 
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If managerial or executive judgment could predict marketplace returns, there would be no 

bad investments, all new products would succeed, and the market research industry would 

vanish.  However, like all humans, managers, including cable operator respondents, suffer from 

limited information processing capacity.40  To cope, managers routinely resort to intuition- and 

heuristics-based decision-making processes.41  In day-to-day activities, judgmental heuristics 

generally produce satisfactory outcomes.42  Unfortunately, heuristics also make decision-makers 

susceptible to a variety of cognitive biases that often degrade judgment quality in more complex 

situations.  The literature documents dozens of such biases.43  I shall return to these biases 

shortly when I discuss how the complexity of the money question distorts the data it produces. 

In sum, the CARP’s assertion about the constant sum question quoted in the Bortz Report 

“that (it) is largely the question the panel poses when it constructs a simulated market”44 is not 

correct.  The panel is being asked to do something entirely different.  As such, neither the Bortz 

nor the Horowitz Survey processes provide an objective measure of the required construct 

thereby violating the seventh MCL criterion described earlier.

40 Kahneman, Daniel (2003), “Maps of bounded rationality: Psychology for behavioral economics.” American 
Economic Review 93 (5): 1449-1475; Simon, Herbert A. (1957) Models of man: Social and rational. New York: 
Wiley. 

41 Bazerman, Max H. and Don A. Moore (2012) Judgment in managerial decision making. Eighth Edition. 
Hoboken, NJ: John Wiley and Sons, Inc.; Kahneman, Daniel and Amos Tversky (1979) “Prospect theory: An 
analysis of decision under risk.” Econometrica 47 (2): 263-291. 

42 Gigerenzer, Gerd and Reinhard Selten (2001), Bounded rationality: The adaptive toolbox. Cambridge, MA: MIT 
Press.

43 Bazerman, Max H. and Don A. Moore (2012) Judgment in managerial decision making. Eighth Edition. 
Hoboken, NJ: John Wiley and Sons, Inc.; Sutherland, Stuart. 2007. Irrationality. Pinter and Martin Ltd., UK. 

44 Bortz Report, p. 2. 
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B. The Bortz-Horowitz Survey Format Asks Respondents to Focus on an 
Artificial Construct and Presume an Activity That They Do Not Engage In 
In and Does Not Exist In Their Daily Business Activities

 The Bortz and Horowitz Surveys each ask respondents to a) “estimate the relative value 

to your cable system of each type of programming actually broadcast; …(i.e.) how much do you 

think each such type of programming was worth if anything, on a comparative basis, in terms of 

attracting and retaining subscribers,” and b) to allocate “a fixed dollar amount to spend in order 

to acquire all the programming actually broadcast…”

 These requests presume that respondents have something in their minds akin to relative 

value of different types of programming.  The Horowitz Report points this out.  It says,

The premise of the Bortz Survey is that how local or regional CSO 
executives allocate their programming budget reflects their 
proportional assessment of the relative market value of the 
categories of programming actually carried by the distant signals 
on their respective systems.45

This premise cannot possibly be true.  Cable executives do not make decisions about 

individual programs or the various categories of programming employed in this proceeding.  

They make decisions about television stations and cable networks.  A survey investigating the 

relative value of stations and networks might be able to tap into executives’ decision making 

regarding the value of entire channels.  One investigating relative value of programming 

categories that cut across stations cannot.  Social scientists would refer to this as an (externally) 

invalid construct; that is, one with no manifestation in the real world. 

Such a construct would be difficult for a respondent to evoke, because she will not have 

any experiences in memory upon which to base a judgment.  To illustrate, imagine you are asked 

how tall someone you are standing next to is, then imagine you are asked how long his arm is.  

45 Horowitz Testimony, p. 21. 
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People make judgments like the first all the time.  Those are easy.  They hardly if ever make 

judgments like the second.  Those cannot be relied upon.

To further illustrate, consider the following exercise I often use in my classroom.  I stand 

up on a table in front of the room.  I ask the class to individually and silently assess the distance 

from the tabletop to my kneecap and write it down.  I follow this by asking them to do the same 

thing for the distance from my kneecap to my waist, my waist to my shoulder, and my shoulder 

to the top of my head.  Then I ask them how tall I am.  Finally, I ask them to add up the first four 

judgments.  The result is always the same.  Most students correctly assess that I am within an 

inch or two of my correct height, 5’10”.  When asked about the sum of the four components that 

should total up to the same thing, I am often either below five feet or above seven feet. 

The lessons are clear.  Asking people to make judgments about unfamiliar constructs 

produces invalid and unreliable results.  People do not think in those terms.  As such, when faced 

with an unfamiliar construct, respondents must construct their own mental model of it “on the 

spot.”46  Research has shown that such judgments are transient and do not persist beyond the 

specific measurement.47  Furthermore, breaking down an entity such as a cable network into its 

components – stations carried, specific programs, and to which constructed program category 

each program belonged - exacerbates that lack of validity and reliability.  I shall return to the 

topic of unfamiliar construct measurement in discussing the specific constant sum money 

question.  There the effect of unfamiliarity is accentuated by the question’s complexity.  

Nevertheless, the lack of familiarity in and of itself prevents the question from being clear and 

therefore constitutes a violation of the fifth aforementioned MCL criterion. 

46 Payne, J.W., J.R. Bettman, and D.A. Schkade (1999), “Measuring Constructed Preferences: Toward a Building 
Code,” Journal of Risk and Uncertainty, 19:1-3, 243-270. 

47 Simon, D., D.C. Krawczyk, A. Bleicher, and K. Holyoak (2008), “The Transience of Constructed Preferences,” 
Journal of Behavioral Decision Making, 21 (January), 1-14. 
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C. The Constant Sum Resource Allocation in the Money Question is 
Ambiguous.  Furthermore, that Ambiguity Introduces Inconsistencies In 
the Unit of Analysis and Biases Results in Favor of Smaller Cable System 
Operators.

The Bortz and Horowitz Survey questions are framed as if each respondent were 

responsible for only one system.  When the word ‘system’ appears in the text of a survey 

question it is always in the singular form.48  However, we know that many (if not most) 

respondents were responsible for multiple systems.  The Horowitz Testimony demonstrates that 

each respondent was responsible for between seven and ten cable systems on average depending 

on the year.49  The Bortz Report is silent on this issue.  Nevertheless, it would be beyond the 

bounds of credibility to presume that each Bortz respondent was responsible for one and only 

one system.   

Responsibility for multiple systems raises two problems.  First, it is not clear how a 

respondent responsible for multiple systems is supposed to mentally process and answer a 

question framed in the singular.  Is s/he supposed to pick the largest?  Pick one at random? Or 

use an average of all the systems s/he is responsible for?  Without clarity on this point, all 

questions about the programming on a system are ambiguous.  Different respondents could be 

answering in different ways.  The ambiguity in the questions on the two surveys represents a 

violation of the fifth aforementioned MCL criterion. 

Second, the framing of the surveys biases their results in favor of the small cable 

operators.  The data are collected and tabulated with the unit of analysis being the respondent 

cable system executive, not the cable system.  Programs are viewed and customers are acquired 

within the context of a system and that should be the unit of analysis.  The data from an operator 

48 Bortz Report, Appendix B; Horowitz Testimony, Appendix A. 

49 Horowitz Testimony, Appendix B. 
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responsible for ten cable systems are inappropriately treated the same as the data from an 

operator responsible for only one in the Bortz Survey and the Horowitz Survey.  Such a bias 

represents a violation of the fourth aforementioned MCL criterion. 

D. The Constant Sum Resource Allocation in the Money Question Does Not 
Elicit Data that Correspond to the Relative Market Value Question. 

 For the constant sum resource allocations to provide data useful for the Bortz/Horowitz 

stated research objectives (i.e., relative market value) total marketplace returns for each program 

category would have to exhibit a one-to-one correspondence with the resources allocated to that 

category.  Even if cable operators were able to accurately forecast marketplace returns of their 

programming investments (which they clearly cannot) and therefore render the stated research 

objectives equivalent to the statutory requirements, those returns are unlikely to exhibit a one-to-

one correspondence with the resources allocated to each investment. 

 The reason resource allocations are not likely to correspond to marketplace value is a 

matter of basic economic theory.  Basic economic theory demonstrates that resources are 

optimally allocated across investments (in this case programming category) so that marginal

returns are equal.50  In other words, resources should be allocated so that the return from an 

additional dollar of investment into each programming type would be the same.  In contrast, any 

presumed equivalence between resource allocations and marketplace value rests on total return, 

not marginal return. 

 Consider the following stylized example.  A cable operator has to invest 500 dollars in 

movies and non-network news.  Suppose movies are much more popular and bring a greater 

market return because people will watch any movie, but consumer viewership is much more 

50 This principle is a consequence of the basic mathematical theory of constrained optimization (cf. Carter, Michael 
(2001), Foundations of Mathematical Economics, Cambridge, MA: MIT Press, Chapter 5, Section 3).  It results 
from the simple case where the objective to be optimized (e.g., return or revenue) is separable across categories and 
the constraint (e.g., budget) is additive across the separable categories (cf. Example 5.29 in Carter’s text).  

SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

Public Version



27

sensitive to which channel the news is coming from and therefore investing in more news 

programming will likely bring greater incremental return than investing in more movie 

programming.  The following table details the hypothetical return that different levels of 

investment in the two categories would bring: 

Resources
Invested In
Movies

Return From
Movies from
Resources Invested In
Movies

Resources
Invested In
Non network News

Return from Non
network News from
Resources Invested in
Non network News

The payoffs in this table conform to the typical expectation that greater investments bring greater 

returns, albeit at different increments.   

The above table can also be used to compute the optimal allocation of the 500 dollars 

across the two programming categories.  The required calculations are reflected as follows: 

Movies Non network News Movies Non network News

$114,000

The first two columns of this table present the possible allocations of the 500 dollars in hundred 

dollar increments. The next two columns simply rearrange and reformat the payoffs in the prior 

table for the allocations presented in the first two columns.  The fifth and final column computes 

the total return for each allocation by adding the returns from the previous two columns.  The 
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highest total return is $114,000 and so the optimal allocation of investment resources is $100 

(20%) to movies and $400 (80%) to non-network news.  These investments have equal marginal 

return ($250) for a $100 investment increase.  This is how a rational cable operator would 

respond to how s/he would allocate resources.  On the other hand, a resource allocation 

according to marketplace value would be approximately $100,000/$110,000 = 91% to movies, 

very, very different.  Clearly, resource allocations do not in general correspond to relative 

marketplace value. 

 In survey research parlance, the constant sum allocation lacks construct validity with 

respect to measuring marketplace value.  Construct validity refers to the question of whether the 

survey measure is designed to measure what it is supposed to.51  Here, there is a fundamental 

mismatch between the foundation of resource allocations, marginal return (that is, what the 

survey in these proceedings needs to measure) and total return (what the Bortz and Horowitz 

Surveys purport to measure).  This lack of equivalence demonstrates the violation of another 

MCL criterion, the fourth.  As measured against the objective of measuring market value, the 

constant sum allocation does not allow for the data to be analyzed in accordance with accepted 

statistical principles. 

 The Bortz/Horowitz Survey format presents other threats to construct validity, mostly due 

to the complexity of the constant sum money question. 

E. The Constant Sum Money Question is Too Complex to Produce Valid 
Data

 The more complex a question is, the more difficult it will be to elicit a valid answer.  As 

discussed earlier, respondents will satisfice and look for shortcuts called heuristics to reduce the 

51 Hoyle, Rick H., Monica J. Harris, and Charles M. Judd (2002), Research Methods in Social Relations, 
Independence, KY: Wadsworth, p. 32. 
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cognitive effort used for interpreting the questions and formulating easily defensible (at least to 

themselves) answers.  People use heuristics to allow them to cope with complexities of the 

environment in which they make judgments.52  In survey research, respondents find heuristics 

useful in that they allow them to ignore the complexities of the question they are being asked.  

As such, any responses formulated from these heuristics are potentially biased and wholly 

unreliable.

 It would be hard to find a survey question more complex than the constant sum money 

question.  Consider the following cognitive steps a respondent must go through in arriving at an 

answer to that question in the latest Bortz Surveys: 

i) Recall the station(s) carried by the cable system 

ii) Recall all types of programming offered by the station(s) from short term 

memory; 

iii) Mentally separate out all programming from ABC, CBS, and NBC networks, 

remember that Fox is not considered a network for compulsory license 

purposes, and only simultaneously retransmitted programs on WGNA are 

compensable; 

iv) Organize the remainder of the programming on the stations carried into the 

program categories required by the survey; 

v) Identify from the types of programming organized in item iv) the particular 

ones that were featured in subscriber acquisition and retention advertising and 

promotion; 

52 Kahneman, Daniel, Paul Slovic, and Amos Tversky (1982),  Judgment Under Uncertainty: Heuristics and Biases: 
Cambridge, UK: Cambridge University Press. 
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vi) Retrieve all programming acquisition costs in 2004 (2005) from short term 

memory; 

vii) Map the unit of acquisition (e.g., channel or network) to the categories of 

programming offered; 

viii) Allocate the costs in step vi) according to the map derived in step vii); 

ix) Add up the costs in step vi) or step viii);53

x) Divide each of the costs in step vii) by the total in step ix); and 

xi) Review steps i) – x) as demanded by question 4b. 

In order to provide thoughtful answers to the constant sum money question, a respondent 

must go through all eleven steps (or equivalently the first ten twice).  The sheer number of 

calculations is daunting in and of itself, but what makes it more so are steps ii), vii), and viii).  

Step iv) complicates things because it imposes a restriction on the remaining calculations that the 

respondent must keep in mind throughout.  In other words, from step iii) on the respondent can 

never think of his business as a whole.  To the extent that the cable operator does not think of his 

business in terms of the component isolated in step iv), he is being asked to make an unfamiliar 

judgment.  Similar issues infect steps vii) and viii).  Cable operators make decisions about 

acquiring stations, not program categories.  To the extent that stations have more than one 

program category, asking respondents to separate their programming into categories again puts 

them on unfamiliar ground.  As such, somewhat like the person being asked to judge how long 

an arm is, cable operator respondents find no information in their memories that directly matches 

the task they are being asked to perform.  However, their task is much more difficult.  Cable 

operators have to perform other calculations to translate what they do know into other 

53 These totals should be the same since one is simply a reallocation of the other. 
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dimensions.  At least we know from the measurement exercise I conducted with my students 

what an arm is and it is something we see every day. 

Without directly relevant information stored in memory, the structure of the constant sum 

money question gives respondents no choice but to satisfice in constructing their answers.  In 

searching their memories for information, cable operators will not retrieve all potentially relevant 

information that comes to mind to form a mental model of the situation that they are being asked 

about.54  Instead, they will invoke heuristics that allow them to truncate the search process as 

soon as they have identified enough information to allow them to make a defensible judgment. 55

Extensive information search will only occur when respondents are highly motivated because 

their judgments have important personal consequences.56  This is surely not the case in the 

Bortz/Horowitz Surveys.  Heuristics are the rule with few, if any, exceptions. 

  Three of the most important heuristics in survey research are described below:57

Availability Heuristic:  People judge the frequency, probability, or likely 

causes of an event by the extent to which instances of that event are readily 

“available” in memory;58

54 Sudman, Seymour, Norman M. Bradburn, and Norbert Schwartz (1996), Thinking About Answers: The 
Application of Cognitive Processes to Survey Methodology, San Francisco: Jossey Bass, Chapter 3. 

55 Bodenhausen, G. V. and Robert S. Wyer (1987), “Social Cognition and Social Reality: Information Acquisition 
and Use in the Laboratory and the Real World,” In H.J. Hippler, N. Schwartz, and S. Sudman (eds.), Social 
Information Processing and Survey Methodology, New York: Springer, pp. 6-41. 

56 Kruglanski, Arie W. (1980), “Lay epistemo-logic—process and contents: Another look at attribution theory,” 
Psychological Review, Vol 87(1), Jan, pp. 70-87. 

57 Torangeau, Roger, Lance J. Rips, and Kenneth Rasinski (2000), The Psychology of Survey Response, Cambridge: 
Cambridge University Press, Chapter 5. 

58 Tversky, Amos and Daniel Kahneman (1973),  “Availability: A Heuristic for Judging Frequency and Probability,” 
Cognitive Psychology, Vol. 5, No. 2, 207-32. 
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Representative Heuristic:  When making a judgment about an individual, 

object, or event, people tend to look for traits that individual, object, or event 

may have in common with previously formed stereotypes.  In other words, a 

specific individual, object, or event, is assumed to be representative from a 

group to which it belongs;59 and 

Anchoring and Adjustment Heuristic:  People asked to make a numerical 

judgment settle on an initial value, either an arbitrary one or perhaps the result 

of a partial computation, and then adjust it to account for subsequent events.60

 It is easy to see how any or all of these heuristics could reinforce each other and lead to 

biased judgments.  For example, the complexity of a numerical judgment task could lead to 

respondents invoking an anchor and adjustment heuristic.  In order to choose the anchor, a 

respondent could rely on availability and/or representativeness heuristics.  Suppose that a cable 

operator respondent just acquired a single programming source, say the ABC suite of channels 

(e.g., WABC New York, KABC Los Angeles, WLS Chicago).  He has some idea of what he just 

bought; how much news, how much sports, etc. (Availability Heuristic).  But he does not know 

how to integrate those numbers with the rest of his programming portfolio.  He assumes that the 

ABC package for the most part is similar to general programming overall (Representativeness 

Heuristic).  He also knows that this portfolio is a bit light on movies relative to the rest of his 

usual programming so he adjusts the percentage of movies up and that for news down 

(Adjustment).  He does not know how large these adjustments need to be so he has to essentially 

guess.  He has some estimate of time allocation here, but does not know how this translates into 

59 Kahneman, Daniel and Amos Tversky (1973), “On the Psychology of Prediction,” Psychological Review, 80, 237-
51. 

60 Tversky, Amos and Daniel Kahnemann (1974), “Judgment under Uncertainty: Heuristics and Biases,” Science, 
185, 1124-31. 
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either total return or resource allocation dollars.  Without that knowledge, he assumes the ratio of 

time to resource allocation is simply one-to-one.  That leads to the final response to the constant 

sum money question.  Given how this process is loaded with heuristics and short cuts, there is 

absolutely no reason its outcome would be anywhere in the neighborhood of the outcome of the 

earlier-outlined eleven step rational process.

 The judgment and decision making literature is filled with literally dozens, if not 

hundreds, more of these heuristics and their resulting biases.  Some may lead to correct 

judgments with some frequency, but there is no telling how often.  It follows then

 that the availability heuristic, representativeness heuristic, and the anchoring and adjustment 

heuristic can separately or together lead to erroneous and biased judgments.  

The use of these heuristics and the resulting biases are not restricted to naïve judges and 

decision makers.  Experts are vulnerable to them as well.  For example, in one study, 

neurosurgeons (a high mortality specialty) estimated entire in-hospital mortality rates to be more 

than double those estimates made by plastic surgeons (a low mortality specialty).61  Since one’s 

own experience is more available than others’, this result demonstrates the availability heuristic.

Overall estimates are more consistent with the surgeons’ most available information.  In another 

landmark study, the researchers found that scientifically trained research psychologists employed 

the representativeness heuristic and were vulnerable to the resulting biases.62  The prevalence of 

heuristics and their resulting biases in other highly trained professionals strongly suggests that 

cable operator respondents are vulnerable to them as well, especially when the questions are as 

61 Detmer, D.E., D.G. Fryback, and K. Gassner (1978), “Heuristics and Biases in Medical Decision-Making,” 
Journal of Medical Education, Vol 53, 682-3.  

62 Tversky, Amos and Daniel Kahneman (1974), “Judgment Under Uncertainty: Heuristics and Biases,” Science,
New Series, Vol. 185, No. 4157. (Sep. 27), pp. 1124-1131. 

SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

Public Version



34

complex as the constant sum questions in the Bortz and Horowitz Surveys.  This complexity 

contributes to the degree to which the surveys violate the fifth MCL criterion. 

F. Constant Sum Questions in General Do Not Capture Real World Behavior 

Both the Bortz and Horowitz Surveys ask respondents what percentage (adding up to a 

total of 100) of a fixed budget they would allocate to each of a set of program categories 

considering the value of each type of programming to their respective cable systems in attracting 

and retaining subscribers.  Respondents are asked to allocate a set of chips or points according to 

the relative importance for or preference of the categories to which the chips or points are being 

allocated.  Constant sum scales are relatively popular because they are simple to implement.  

However, that does not make them reliable or valid. 

I understand that in a prior proceeding a Professor Reid has extolled the virtues of 

constant sum scales.63  I also understand that he bases that view largely on two early research 

articles published in marketing journals, one written by Mr. Joel Axelrod and another written by 

Professor Russell Haley and Mr. Peter Case.  I also understand that Bortz based its choice on a 

1998-99 CARP decision that notes that “uncontroverted testimony and years of research indicate 

rather conclusively that constant sum methodology, as utilized in the Bortz survey, is highly 

predictive of actual marketplace behavior.”64  The 1998-99 CARP decision was wrong to rely on 

these assertions in the Bortz Report. 

Professor Alan Rubin has pointed out flaws in the mere application of the prior literature 

to the current matter.65  In particular, he correctly points out that the papers cited by Professor 

63 Testimony of Alan M. Rubin, Ph.D. to the Copyright Royalty Tribunal for the 1989 Cable Royalty Distribution 
Proceedings, November 1991 (Rubin 1991 testimony), p. 5. 

64 Bortz Report (p.37) quoting the 1998-99 CARP report at 21. 

65 Rubin 1991 testimony, pp. 6-7. 
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Reid studied constant sum use in a face-to-face interview context.  In fact, the Axelrod paper 

cautions against using constant sum measures in a telephone interview.66  Mr. Axelrod explicitly 

recommends five measures over constant sum when the interviewing is done by telephone (as is 

the case in the Bortz Survey and the Horowitz Survey).   

There are other flaws in Professor Reid’s application of the Axelrod results.  Specifically, 

the Axelrod studies were done in a very different context, purchase behavior as opposed to 

resource allocation.  Mr. Axelrod himself acknowledges that the validity of the technique will 

vary across contexts.  In particular, he writes that his “results do not necessarily apply to testing 

alternate stimuli…”67  Indeed, he even demonstrates that with seemingly slight variations in 

context, the validity of the technique can even vary.  He shows that the effectiveness of constant 

sum measures varies between predicting repeat purchase and brand switching, with the constant 

sum scale being much better in predicting repeat purchase than brand switching.68  He also 

acknowledges that the validity of these measures may vary between price brands and premium 

brands.69

Furthermore, recent literature has not been as kind to the external validity of constant 

sum questions and their ability to predict marketplace behavior.  Constant sum questions reflect 

direct measures of category importance because they are based on direct questions.  A recent 

study by Jordan Louviere and Towhidil Islam highlights the principle that indirect measures 

based on choices outperform direct measures of category importance because they provide 

66 Axelrod, Joel N. (1968), “Attitude Measures That Predict Purchase,” Journal of Advertising Research, Vol. 8, No. 
1, pp. 3-17, p. 8. 

67 Id., p. 16. 

68 Id., p. 12. 

69 Id., p. 16 – 17. 
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“richer insights into tradeoffs; and as they have a natural link with real choices of managerial 

interest, they should be more externally valid.”70

Significant research has gone into developing and testing methodologies to estimate 

relative importance and relative values of categories to a given population.  The Louviere and 

Islam study has examined several common existing methodologies in this regard.  More recently 

Professors Oded Netzer of Columbia University and V. Srinivasan of Stanford have developed a 

measurement approach based on paired comparisons71 that has been shown to out-predict 

constant sum scales by a score of 82% correct to 60%. 72 The message is clear.  Constant sum 

questions are simple, but they do not exhibit the strongest predictive validities.  Consistent with 

that, sophisticated practicing marketing researchers (and academics) are using different 

methodologies.  The incorporation of constant sum questions in the Bortz and Horowitz Surveys 

constitutes the use of an improper interview procedure and therefore violates the sixth MCL 

criterion. 

G. The Bortz/Horowitz Survey Should Not Be Administered By Telephone 

Both the Bortz and Horowitz Surveys were conducted by telephone, and without making 

the survey questionnaire available to respondents in advance of or during the interviews.  In 

particular, surveys that contain complex questions and/or large numbers of response categories 

70 Louviere, Jordan J. and Towhidil Islam (2008), “A comparison of importance weights and willingness-to-pay 
measures derived from choice-based conjoint, constant sum scales and best–worst scaling,” Journal of Business 
Research, 61, 903–911, p. 910. 

71 Netzer, Oded and V. Srinivasan (2011), “Adaptive Self-Explication of Multi-Attribute Preferences,” Journal of 
Marketing Research, 48 February (1), 140-156.

72 V. Srinivasan and Gordon A. Wyner (2009), “An Improved Method for the Quantitative Assessment of Customer 
Priorities,” Stanford Graduate School of Business Research Paper No. 2028. Available at SSRN:
http://ssrn.com/abstract=1435094 or http://dx.doi.org/10.2139/ssrn.1435094
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benefit from written presentation to respondents.73  Written presentations enable respondents to 

focus and concentrate on what the question actually means and keep the response categories in 

mind while processing the question.  For these reasons, telephone surveys are generally inferior 

for complex questions or questions, such as were asked in the Bortz/Horowitz studies in this 

matter.  The complexity of the questioning and the context of the questions suggest those 

complications can only be exacerbated by the use of the telephone to administer it without 

respondents having the opportunity to have a written document to help structure their task.  

Satisficing (and unreliable and invalid data) are the likely result.  Such use of improper interview 

procedures constitute a violation of the sixth MCL criterion 

H. The Lesser of Two Evils 

 The previous discussion makes it clear that I believe both the Bortz and Horowitz 

Surveys do not provide an appropriate basis for the measurement of the relative marketplace 

values of the various programming categories.  Nevertheless, counsel has asked me to render an 

opinion as to which survey is better, or, to put it differently, more persuasive.  If I absolutely 

must render an opinion on the question, that opinion would have to be that the Horowitz Survey 

is better. 

 Both surveys investigate an artificial construct and presume behavior that does not exist.

They have similar constant-sum money questions, neither of which corresponds to the statutory 

marketplace return requirement.  So even if the data produced by either survey were reliable, 

they would not be valid for the purposes for which they were intended (i.e., estimating 

marketplace values).  Furthermore, both surveys suffer from the limitations of the constant-sum 

allocation and the use of telephone surveys described above. 

73 Dillman, Don A., Jolene D. Smyth, and Leah Melani Christian (2009), Internet, Mail, and Mixed Mode Surveys: 
The Tailored Design Method, 3rd ed., New York: Wiley, p. 321. 
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 That said, the seven changes Horowitz Research made to the Bortz Survey allow the 

Horowitz Survey to somewhat better cope with the complexity of the constant sum money 

question.  In particular, the provision of program category descriptions (change 2), the 

customization of program category lists (change 3), and continually reminding respondents about 

the specific broadcast stations at issue (change 4) support the first five steps of the eleven step 

process involved in answering the constant sum money question that I described earlier.  They 

provide structure for the cognitive activity needed to get to the sixth step. 

 In addition, the breaking out of sports into two categories, live college and professional 

team sports and all other (change 1), represents a significant improvement in the survey by 

reducing ambiguity in the constant sum money question.  To the extent that the JSC are only 

entitled to royalties from live college and professional team sports, the omission of all other 

sports in the constant sum money question in the Bortz Survey is problematic.  It raises the 

question as to how cable system operator responses would have (and should have) treated the 

resources they allocated to other sports in answering the question about “all the programming 

actually broadcast during 2004(5) by the stations…listed.”74  The Bortz study constant sum 

budget allocations summed to 100 percent.  The money allocated to other sports had to have 

been allocated to another category (or categories).  The logical place is to the only sports 

category mentioned, live professional and college team sports, thereby artificially and 

erroneously inflating the resources reflected in that category.  Indeed, the Horowitz Survey 

results illustrate this.   

 Finally, the addition of systems that carry only PBS and/or Canadian broadcast signals to 

the study reduce coverage bias. 

74 Bortz Report, Appendix B. 
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 In sum, given the choice of two flawed surveys, the logical choice is the Horowitz 

version.

VI. Surveys of Cable Programming Executives are Poor Ways to Measure Relative 
Market Value in this Matter 

The Horowitz Survey improves upon the Bortz Survey, but remains flawed.  The natural 

question at this point is what kind of study would come closer to satisfying the statutory 

requirements in this matter.  Contrary to what has been accepted in the past, the answer would 

not be a survey of cable system executives.  There are at least two better approaches. 

A. Objective Market Results are Preferable to Subjective Judgments, 
Especially When the Judgments Are Flawed as Described Above. 

Economists generally view market data as the most valid source of information on 

consumer preferences and behavior.  Market data reflect the objective results of actual consumer 

preferences in the relevant marketplace.  Consumers have spoken with their wallets and these 

choices reflect their preferences and how various aspects of product offerings.  Indeed, such 

market transactions form the basis for many economic studies of consumer preferences and 

behavior.75

In contrast, surveys of cable executives reflect their subjective judgments of how 

consumer preferences operate.  Furthermore, as I have previously stated, those judgments are 

complex and biased.  Actual marketplace results are objective and unbiased.  As such, they 

would provide better insight into marketplace return or value to the cable system ten out of ten 

times as long as appropriate data were available. 

75 For comprehensive treatments of the empirical approach to revealed preference analysis see Train, K.E. (2009), 
Discrete Choice Methods with Simulation, 2nd ed., New York: Cambridge University Press and Ben-Akiva, M. and 
S.R. Lerman (1985), Discrete Choice Analysis: Theory and Application to Travel Demand, Cambridge MA: MIT 
Press.

SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

Public Version



40

Conceivably, there could be instances where marketplace values need to be assessed and 

marketplace data are not available.  New product introductions provide the most common 

example.  In those cases, survey data can be quite useful.  However, the most useful survey data 

are not collected from managers (cable operators in this case), they are collected from their 

customers, the subscribers. 

B. The Relevant Opinions for Projecting Marketplace Results are Not Those 
of Cable Executives; They are Those of Cable Customers. 

Marketplace value is the result of subscriber (i.e., customer) behavior.  The 

Bortz/Horowitz Survey structure explicitly recognizes this with its focus on the role of different 

program categories in subscriber acquisition and retention.  The best source of information 

(other than marketplace results) is the cable system’s customers.  In prior testimony, Professor 

Alan Rubin writes, 

To assess the value of programming on distant signals to attract 
and retain subscribers, we need to examine what subscribers 
actually prefer to watch, not someone else’s perceptions of 
subscribers’ preferences.  Perceived value lies within people who, 
themselves, act or behave in a manner that provides the value; 
here, the perceived value of different program categories in 
attracting subscribers lies within the subscribers themselves.  It is 
the individual subscriber who is or is not attracted to certain types 
of programs and is or is not retained by a cable system.  It is the 
individual subscriber who can tell us more directly, and 
definitively, what type of program is more likely to make that 
subscriber take and continue to pay for cable service.76

While Professor Rubin’s writing is very insightful, there really is nothing new in it.  In fact, the 

basic idea behind it has been the cornerstone of the Marketing Research discipline since its 

inception.  If you want to know if customers will buy a product, ask them.  If you want to know 

76 Testimony of Alan M. Rubin, Ph.D. to the Copyright Royalty Judges for the 2004-2005 Cable Royalty 
Distribution Proceeding, June 1, 2009, Corrected September 28, 2009 (Rubin 2009 Testimony), pp. 7-8. 
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why customers are not buying a product, ask them.  If you want to know what customers (i.e.,

the market) value, ask them.  If managers really understood what their customers value, every 

product would be a success.  In fact, we know over half of new industrial products fail.77

 The bottom line here is that management is not the best judge of marketplace value and 

the customer preferences that drive it; customers are the best judges of what customers want, 

value, and will do.  

77 Collins, Mike (2015), “Reducing the Failure Rate Of New Products,” Forbes, April 30; accessed from 
http://www.forbes.com/sites/mikecollins/2015/04/30/reducing-the-failure-rate-of-new-products/#561fb4b061a4,
January 22, 2015. 
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APPENDIX A 

JOEL HOWARD STECKEL 

New York University 
812 Tisch Hall 

New York, NY  10012-1126 
Tel: (212) 998-0521 

EMail: JSTECKEL@STERN.NYU.EDU 

EDUCATION 

UNIVERSITY OF PENNSYLVANIA, THE WHARTON SCHOOL 

 Doctor of Philosophy Degree (Marketing/Statistics) awarded, May 1982. 
 Dissertation Title:  "A Game Theoretic and Experimental Approach to the Group Choice 

Phenomenon in Organizational Buying Behavior;" Professor Yoram Wind, advisor. 

 Master of Arts Degree (Statistics) awarded May 1980. 

 Master of Business Administration Degree (Management Science) awarded with Distinction, 
May 1979. 

 Elected to Beta Gamma Sigma, May 1979. 

COLUMBIA UNIVERSITY 

 Bachelor of Arts (Mathematics) awarded Summa Cum Laude, May 1977. 

 Elected to Phi Beta Kappa, May 1977. 

ACADEMIC POSITIONS 

 Vice Dean for Doctoral Education, Stern School of Business, New York University, August 
2012-Present.

 Director PhD Programs, Stern School of Business, New York University, May 2007-July 2012. 

 Marketing Department Chairperson, Stern School of Business, New York University,  July 1998-
June 2004. 

 Professor and Associate Professor, Stern School of Business, New York University, January 1989 
- present.  Taught courses in Business Strategy, Marketing Management, Marketing Research, 
Corporate Reputation and Branding, Models of Pricing and Promotion, Field Studies in the New 
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Economy, Marketing Engineering, and Analytic Marketing for Management Consulting.  Also 
taught Doctoral Seminars in Mathematical Models in Marketing and Research Methods.   

 Visiting Professor, Wharton School, University of Pennsylvania, January 1995 - December 1995.  
Taught Core Marketing course. 

 Visiting Professor, Escola de Pós-Graduação em Ciências Económicas e Empresariais, 
Universidade Católica Portuguesa, May - June 1992, May - June 1993.  Taught Industrial 
Marketing and Marketing Strategy. 

 Associate Professor and Assistant Professor, Graduate School of Business, Columbia University, 
July 1981 - December 1988.  Taught MBA-level courses in Industrial Marketing, Marketing 
Planning, and Marketing Research.  Taught three Ph.D.-level Marketing Seminars and Applied 
Multivariate Statistics.   

 Visiting Associate Professor, School of Organization and Management, Yale University, 
September - December 1988.  Taught graduate course in Marketing Strategy. 

 Visiting Assistant and Associate Professor, Graduate School of Management, University of 
California at Los Angeles, July 1984 - June 1985, January - March 1987.   Taught Advanced 
Marketing Management, Marketing Research, and Strategic Marketing Planning. 

 Assistant Instructor, Department of Statistics, University of Pennsylvania, July 1979 - June 1980.  
Assisted in undergraduate and MBA-level courses in Statistics.  Taught undergraduate course in 
Calculus.

 Teaching Assistant, Department of Mathematics, Columbia University, September 1976 - May 
1977.  Assisted in courses in Number Theory and Differential Equations. 

PROFESSIONAL INTERESTS 

 Marketing Strategy and Marketing Research.  In particular, marketing research methodology, 
marketing and branding strategies, electronic commerce, approaches for one-to-one marketing, 
and managerial decision making. 

PUBLICATIONS 

 Books 

Marketing Research (with D. Lehmann and S. Gupta), Boston: Addison-Wesley Longman, 1998. 

 Analysis for Strategic Marketing (with V. Rao), Boston: Addison-Wesley Longman, 1998. 

 The New Science of Marketing: State of the Art Tools for Anticipating and Tracking the Market 
Forces that will Shape Your Company's Future (with V. Rao), Chicago: Irwin Professional 
Publishers, 1995. 
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 Journal Articles 

“Behavioral Reasons for New Product Failure: Does Overconfidence Induce Over-forecasts?” 
(with D. Markovjonitch, A/ Michaut-Denizeau, D. Philip, and W. M. Tracy), Journal of Product 
Innovation Management  Vol. 32, No. 5, September 2015. 

“Modeling Credit Card Share of Wallet: Solving the Incomplete Information Problem,” (with Y. 
Chen), Journal of Marketing Research, Vol. 49, No. 5, October 2012. 

“The Role of Consumer Surveys in Trademark Infringement: Evidence From the Federal Courts,” 
(with R. Bird), University of Pennsylvania Journal of Business Law, Vol. 14, Issue 4, Summer 
2012, 1013-1054. 

“Do Initial Stock Price Reactions Provide a Good Measurement Stick for Marketing Strategies? 
The Case of Major New Product Introductions in the US” (with D. Markovich), European Journal 
of Marketing, Vol. 46, Iss. 3, 2012, 406-421.  

 "When Do Purchase Intentions Predict Sales?" (with V. Morwitz and A. Gupta), International 
Journal of Forecasting, Vol. 23, November 2007, 347-64. 

“Dilution through the Looking Glass: A Marketing View of the Trademark Dilution Revision Act of 
2005,” (with R. Klein and S. Schussheim), The Trademark Reporter, Vol. 96, No. 3, May-June 2006. 

“Choice in Interactive Environments,” (with R. Winer, R.Bucklin, B. Dellaert, X. Drèze, G. 
Häubl, S. Jap. J.D.C. Little, T. Meyvis, A. Montgomery, and A. Rangaswamy), Marketing 
Letters, Vol. 16, No.3/4, 2005. 

“Using Capital Markets as Market Intelligence: Evidence from the Pharmaceutical Industry,” (with 
D. Markovich and B. Yeung), Management Science,  October 2005. 

“Marketing Science – Growth and Evolution,” (with J. Hauser, G. Allenby, F.H. Murphy, J.S. 
Raju, and R. Staelin), Marketing Science, Vol. 24, No. 1, Winter 2005. 

“Supply Chain Decision Making: Will Shorter Cycle Times and Shared Point of Sale Information 
Necessarily Help?,” (with S. Gupta and A. Banerji), Management Science, Vol. 50, No. 4, April 
2004. 

“Choice and the Internet: From Clickstream to Research Stream,” (with R. Bucklin, J. Lattin, A. 
Ansari, S. Gupta, D. Bell, E. Coupey, J.D.C. Little, C. Mela, and A. Montgomery), Marketing 
Letters, Vol. 13, No. 3, Summer 2002. 

“A Multiple Ideal Point Model: Capturing Multiple Preference Effects from within an Ideal Point 
Framework,” (with J. Lee and K. Sudhir), Journal of Marketing Research, Vol. 39, No. 1, 
February 2002. 

“2001: A Marketing Odyssey,” (with E. Brody), Vol. 20, No. 4, Marketing Science, Fall 2001. 

"Consumer Strategies for Purchasing Assortments within a Single Product Class," (with Jack K.H. 
Lee), Journal of Retailing, Vol. 75, No. 3, Fall 1999. 
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“The Max-Min-Min Principle of Product Differentiation,” (with A. Ansari and N. Economides), 
Journal of Regional Science, May 1998. 

“Dynamic Influences on Individual Choice Behavior,” (with R. Meyer, T. Erdem, F. Feinberg, I. 
Gilboa, W. Hutchinson, A. Krishna, S. Lippman, C. Mela, A. Pazgal, and D. Prelic), Marketing 
Letters, Vol. 8, No. 3, July 1997. 

 “Addendum to ‘Cross Validating Regression Models in Marketing Research’,” (with W. 
Vanhonacker), Marketing Science, Vol. 15, No. 1, 1996. 

   
 “Selecting, Evaluating, and Updating Prospects in Direct Mail Marketing,” (with V. Rao), Journal 

of Direct Marketing, Vol. 9, No. 2, Spring 1995. 

 “A Cross-Cultural Analysis of Price Responses to Environmental Changes,” (with V. Rao), 
Marketing Letters, Vol. 6, No. 1, January 1995. 

 “Cross Validating Regression Models in Marketing Research,” (with W. Vanhonacker), 
Marketing Science, Vol. 12, No. 4, Fall 1993. 

 “Preference Aggregation and Repeat Buying in Households,” (with S. Gupta), Marketing Letters, 
Vol. 4, No. 4, October 1993. 

 “Roles in the NBA:  There's Still Always Room for a Big Man, But His Role Has Changed” (with 
A. Ghosh), Interfaces, Vol. 23, No. 4, July-August 1993. 

 “Introduction to `Contributions of Panel and Point of Sale Data to Retailing Theory and 
Practice',” Journal of Retailing, Vol. 68, No.3, Fall 1992. 

 “Explanations for Successful and Unsuccessful Marketing Decisions: The Decision Maker’s 
Perspective” (with M.T. Curren and V.S. Folkes), Journal of Marketing, Vol. 56, No. 2, April 
1992.  

 “Locally Rational Decision Making:  The Distracting Effect of Information on Managerial 
Performance” (with R. Glazer and R. Winer), Management Science, Vol. 38, No. 2, February 
1992.  

 “Prospects and Problems in Modelling Group Decisions”  (with K.P. Corfman, D.J. Curry, S. 
Gupta, and J. Shanteau), Marketing Letters, Vol. 2, No. 3, July 1991. 

 “A Stochastic Multidimensional Scaling Methodology for the Empirical Determination of 
Convex Indifference Curves in Consumer Preference/Choice Analysis” (with W.S. DeSarbo and 
K. Jedidi), Psychometrika, Vol. 56, No. 2, June 1991. 

 “A Polarization Model for Describing Group Preferences” (with V. Rao),  Journal of Consumer 
Research, Vol. 18, No. 1, June 1991. 

 “ On the Creation of Acceptable Conjoint Analysis Experimental Designs,” (with W.S. DeSarbo 
and V. Mahajan), Decision Sciences, Vol. 22, No. 2, Spring 1991. 

 “Longitudinal Patterns of Group Decisions:  An Exploratory Analysis” (with K.P. Corfman and 
D.R. Lehmann), Multivariate Behavioral Research, Vol. 25, No. 3, July 1990. 
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 “Investing in the Stock Market: Statistical Pooling of Individual Preference Judgments,”  (with N. 
Capon), Annals of Operations Research, Vol. 23, 1990. 

 “Judgmental Forecasts of Key Marketing Variables: Rational vs. Adaptive Expectations” (with R. 
Glazer and R. Winer), International Journal of Forecasting, Vol. 6, No. 3, July 1990. 

 “Committee Decision Making in Organizations: An Experimental Test of the Core,” Decision 
Sciences, Vol. 21, No. 1, Winter 1990. 

 “Towards a New Way to Measure Power:  Applying Conjoint Analysis to Group Purchase 
Decisions” (with J. O'Shaughnessy), Marketing Letters, Vol. 1, No. 1, December 1989. 

 “The Formation and Use of Key Marketing Variable Expectations and their Impact on Firm 
Performance:  Some Experimental Evidence” (with R. Glazer and R. Winer), Marketing Science, 
Vol. 8, No. 1, Winter 1989. 

 “A Heterogeneous Conditional Logit Model of Choice” (with W. Vanhonacker), Journal of 
Business and Economic Statistics, Vol. 6, No. 3, July 1988. 

 “Estimating Probabilistic Choice Models from Sparse Data: A Method and an Application to 
Groups” (with D.R. Lehmann and K. Corfman), Psychological Bulletin, Vol. 95, No. 1, January 
1988. 

 “A Friction Model for Describing and Forecasting Price Changes” (with W.S. DeSarbo, V.R. 
Rao, Y.J. Wind and R. Colombo), Marketing Science, Vol. 6, No. 4, Fall 1987. 

 “Group Process and Decision Performance in a Simulated Marketing Environment” (with R. 
Glazer and R. Winer), Journal of Business Research, Vol. 15, No. 6, December 1987. 

 “Effective Advertising in Industrial Supplier Directories” (with D.R. Lehmann), Industrial 
Marketing Management, Vol. 15, No. 2, April 1985. 

 Book Chapters 

“Dynamic Decision Making in Marketing Channels”, with S. Gupta, and A. Banerji), in 
Experimental Business Research, A. Rapoport and R. Zwick (eds.), Boston, MA: Kluwer 
Academic Publishers, 2002. 

 Refereed Proceedings 

 “PIONEER:  Decision Support for Industrial Product Planning” in Efficiency and Effectiveness 
in Marketing, Proceedings of the American Marketing Association Educator's Conference, Vol. 
54, 1988, G.L. Frazier and C.A. Ingene, eds., Chicago. 
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 “Mathematical Approaches to the Study of Power: A Critical Review” in Advances in Consumer 
Research, Vol. XII, 1985, E. Hirschman and M. Holbrook, eds., Provo, UT. 

 “On Obtaining Measures from Ranks” in An Assessment of Marketing Thought and Practice, 
Proceedings of the American Marketing Association Educator's Conference, Vol. 48, B.J. 
Walker, ed., 1982, Chicago. 

 Other 

 “Forecasting Online Shopping,” Stern Business, Fall/Winter 2000, pp. 22-27. 

 “Method to Their Madness,” The Industry Standard, August 7, 2000. 

 Book review of The Application of Regression Analysis by D.R. Wittink, Journal of Marketing 
Research, Vol. 26, No. 4, November 1989. 

 Co-author (with many others) of The Statistics Problem Solver, Research and Education 
Association, New York, 1978. 

CONFERENCE PRESENTATIONS

“Measuring Trademark Dilution”, Conference on Empirical Analysis of Intellectual Property, 
NYU Law School, October 2014. 

“Using Surveys in Intellectual Property Cases:; What’s the Damage,” AIPLA Spring Meeting,  
May 2013, Seattle WA. 

“Trademark Dilution: An Elusive Concept in the Law,”  Conference on Brands and Branding in 
Law, Accounting, and Marketing Kanan Flagler School, University of North Caroline, April 2012 

“The Role of Consumer Surveys in Trademark Infringement Cases: Evidence from the Federal 
Courts,” (with R. Bird), AMA Summer Educator’s Conference, August 2010, Boston.  

“Global Market Share Dynamics: Winners and Losers in a Tumultuous World,” (with P. Golder 
and S. Chang),  INFORMS Marketing Science Conference, June 2010, Cologne, Germany. 

"Use and Abuse of Consumer Perception Research in Antitrust and Advertising Cases," ABA 
Antitrust Section Spring Meeting, March 2009, Washington, DC. 

“New Product Development: The Stock Market as Crystal Ball,” (with D. Markovich), INFORMS 
Marketing Science Conference, Atlanta, GA., June 2005. 

“Modeling Credit Card Usage Behavior: Where is my VISA and Should I Use It?,” (with Y. Chen), 
INFORMS Marketing Science Conference, College Park, Md., June 2003. 

“Using Capital Markets as Market Intelligence: Evidence from the Pharmaceutical Industry,” (with 
D. Markovich and B. Yeung), INFORMS Marketing Science Conference, College Park, Md., June 
2003.
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“Using Capital Markets as Market Intelligence: Evidence from the Pharmaceutical Industry,” (with 
D. Markovich and B. Yeung), Share Price Accuracy and Transition Economies Conference, U. of 
Mich. Law School, Ann Arbor, Mi., May 2003. 

“Modeling Internet Site Visit Behavior,” (with E. Bradlow and O. Sak), Joint Statistical Meetings, 
Indianapolis, August 2000. 

"Consumer Strategies for Purchasing Assortments within a Single Product Class," (with Jack K.H. 
Lee), INFORMS Fall Conference, Philadelphia, November 1999. 

 “When Do Purchase Intentions Predict Sales?” (with V. Morwitz and A. Gupta), AMA Advanced 
Research Techniques Forum, Santa Fe, NM, June 1999.  

"Modeling New Product Preannouncements as a Signaling Game," (with H. Jung), University of 
Mainz Conference on Competition in Marketing, Germany, June 1999. 

“A Multiple Idea Point Model: Capturing Multiple Preference Effects from within an Ideal Point 
Framework,” (with J. Lee), Joint Statistical Meetings, Dallas, TX, Aug. 1998. 

"Modeling New Product Preannouncements as a Signaling Game," (with H. Jung), INFORMS 
Marketing Science Conference, Fontainbleau, France, July 1998. 

“Dynamic Decision-Making in Marketing Channels: Traditional Systems, Quick Response, and 
POS Information,” (with S. Gupta and A. Banerji), NYU Conference on Managerial Cognition, 
May 1998. 

 “When Do Purchase Intentions Predict Sales?” (with V. Morwitz and A. Gupta), INFORMS 
International Meetings, Barcelona, July 1997.  

 “Mental Models in Competitive Decision Making: A Blessing and A Curse,” Conference on 
Competitive Decision Making, Charleston, SC, June 1997. 

“When Do Purchase Intentions Predict Sales?” (with V. Morwitz and A. Gupta), INFORMS 
Marketing Science Conference, Berkeley, March 1997. 

“Model Adequacy versus Model Comparison: Is the ‘Best’ Model Any ‘Good’?, ” (with A. 
Ansari and P. Manchanda), INFORMS Marketing Science Conference, Berkeley, March 1997. 

 “Dynamic Decision-Making in Marketing Channels: Traditional Systems, Quick Response, and 
POS Information,” (with S. Gupta and A. Banerji), First Conference in Retailing and Service 
Sciences, Banff, 1994. 

 “Dynamic Decision-Making in Marketing Channels: Traditional Systems, Quick Response, and 
POS Information,” (with S. Gupta and A. Banerji), Behavioral Decision Research in Management 
Conference, Boston, 1994. 

 “Modeling Consideration Set Formation:  The Role of Uncertainty,” (with B. Buchanan and S. 
Sen), TIMS Marketing Science Conference, Tuscon, 1994. 
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 “A Cross-Cultural Analysis of Price Conjectures to Environmental Changes,” (with V. Rao), 
TIMS Marketing Science Conference, St. Louis, 1993. 

 “Decision-Making in a Dynamic Distribution Channel Environment,” (with S. Gupta and A. 
Banerji), TIMS Marketing Science Conference, St. Louis, 1993. 

 “Cross Validating Regression Models in Marketing Research,” (with W. Vanhonacker), TIMS 
Marketing Science Conference, London, 1992. 

 “The Influence of Stock Price on Marketing Strategy,” (with D. Gautschi and D. Sabavala), TIMS 
Marketing Science Conference, Wilmington, DE, 1991. 

 “A Polarization Model for Describing Group Preferences” (with V. Rao), ORSA/TIMS National 
Fall Meetings, Philadelphia, 1990. 

 “A Polarization Model for Describing Group Preference,” (with V. Rao), Behavioral Decision 
Research in Management Conference, Philadelphia, 1990. 

 “Conflict Resolution and Repeat Buying” (with S. Gupta), TIMS Marketing Science Conference, 
Champaign, Ill., 1990. 

 “Variety Seeking at the Group Level” (with S. Gupta), Association for Consumer Research Fall 
Meetings, New Orleans, 1989. 

 “On Using Attraction Models to Allocate Resources in a Competitive Environment,” TIMS 
Marketing Science Conference, Durham, NC, 1989. 

 “Multidimensional Scaling with Convex Preferences” (with W.S. DeSarbo), ORSA/TIMS 
National Fall Meetings, St. Louis, 1987. 

 “A Social Comparison Model for Describing Group Preference Evaluations” (with V. Rao), 
TIMS Marketing Science Conference, Jouy-en-Josas, France, 1987. 

 “The Day the Earth Stood Still,” Association for Consumer Research Fall Meetings, Toronto, 
1986.   

 “A Friction Model For Describing and Forecasting Price Movements” (with W. DeSarbo, V. Rao, 
Y. Wind, and R. Colombo), ORSA/TIMS National Fall Meetings, Miami Beach, 1986. 

 “An Eigenvalue Method for Measuring Consumer Preferences” (with E. Greenleaf and R. 
Stinerock), TIMS Marketing Science Conference, Dallas, 1986. 

 “Creating Conjoint Analysis Experimental Designs without Infeasible Stimuli” (with W. DeSarbo 
and V. Mahajan), TIMS Marketing Science Conference, Dallas, 1986. 

 “The Mediating Role of Information in Marketing Managers' Decisions” (with R. Glazer and R. 
Winer), TIMS Marketing Science Conference, Dallas, 1986. 

 “Incorporating Interdependencies of Utility Functions into Models of Bargaining” (with S. 
Gupta), ORSA/TIMS National Fall Meetings, Atlanta, 1985. 
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 “The Formation of Key Marketing Variable Expectations” (with R. Glazer and R. Winer), 
ORSA/TIMS National Fall Meetings, Atlanta, 1985. 

 “Does the Nash Equilibrium Really Describe Competitive Behavior?: The Case of Cigarette 
Advertising,” TIMS Marketing Science Conference, Nashville, 1985. 

 “A Heterogeneous Conditional Logit Model of Choice” (with W. Vanhonacker), ORSA/TIMS 
National Fall Meetings, Dallas, 1984. 

 “Using a ‘Robust’ Response Function to Allocate Resources in a Competitive Environment,” 
TIMS Marketing Science Conference, Chicago, 1984. 

 “Longitudinal Models of Group Choice Behavior,” (with D. Lehmann and K. Corfman), 
ORSA/TIMS National Fall Meetings, Orlando, 1983. 

 “Considerations of Optimal Design of New Task Industrial Products,” ORSA/TIMS National Fall 
Meetings, San Diego, 1982. 

 “Game Theoretic Choice Models in Organizational Buying Behavior,” TIMS Special Interest 
Conference in Marketing Measurement and Analysis, Philadelphia, 1982. 

OTHER RESEARCH IN PROGRESS 

Marketing Research in the Courtroom vs. the Boardroom: What are the Differences and Do They 
Matter? (with R. Bird) 

The Impact of Trademark Litigation Outcomes on Brand Equity and Marketing Decision Making 
(with R. Bird) 

Loss Aversion – Are Professional Tennis Players too Careful with the Second Serve? (with L. 
Nelson and S. Yang) 

 Modeling the Tradeoffs between Marketing Research and Flexible Manufacturing. 

Modeling the Strategic Use of List Rentals (with D. Schmittlein)  

INVITED SEMINARS 

 Columbia University     Spring 1991, Summer 1994 
 Cornell University      Fall 1983, Spring 1989 
 Georgetown University     Fall 2006 
 Pennsylvania State University    Fall 1996, Fall 2006 
 Rutgers University     Spring 1994 
 Temple University     Fall 1995 
 University of California, Berkeley   Spring 1990 
 University of California, Los Angeles   Spring 1985, Spring 1996 
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 University of California, San Diego   Fall 2003 
 University of Florida     Spring 1992 
 University of Mainz, Germany    Summer 1998 
 University of Michigan     Spring 1993 

University of Pennsylvania Spring 1992, Spring 1995, Spring 1998 
 University of Southern California   Spring 1987 
 Washington University, St. Louis   Spring 2003 

EDITORIAL SERVICE 

 Editorships 

Co-Editor, Marketing Letters,  July 2010 - Present 

Guest editor, special section of Marketing Science on the history of marketing science theory and 
practice, 2001. 

Consulting editor in marketing, Addison-Wesley Longman Academic Publishers, Boston, MA, 
1993-1999. 

 Guest editor, special issue of Journal of Retailing on the use of panel and point of sale data, 1992. 

 Other 

 Member of Editorial Boards, Marketing Science,  Review of Marketing Science, Journal of 
Retailing.

 Have served as ad-hoc referee for Journal of Marketing, Journal of Marketing Research, 
Management Science, Journal of Consumer Research, Journal of Retailing and Consumer 
Services, Manufacturing and Service Operations Management, Decision Sciences, Journal of 
Business and Economic Statistics, Journal of Econometrics, Strategic Information Systems, 
Corporate Reputation Review, and Journal of Business Research. 

SERVICE 

 Dissertation Committees Chaired

 Joseph Pancras (co-chair)  (Marketing - New York University) 
 Sergio Meza (co-chair)  (Marketing – New York University) 
 Dmitri Markovich  (Marketing – New York University) 
 Heonsoo Jung    (Marketing - New York University) 
 Jack Lee   (Marketing - New York University) 
 Asim Ansari (co-chair)   (Marketing - New York University) 
 Shahana Sen (co-chair)   (Marketing - New York University) 
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 Dissertation Committees Served on 

Tingting Fan (Marketing – New York University) 
Kei-Wei Huang (Information Systems – New York University) 
Sherrif Nassir (Marketing – New York University) 

 Jane Gu (Marketing – New York University) 
 Orkun Sak (Marketing – University of Pennsylvania) 
 Atanu Sinha (Marketing - New York University) 
 Louis Choi (Marketing - Columbia University) 
 Sunder Narayanan (Marketing - Columbia University) 
 Carol Rhodes (Ed. Psych. - Columbia University) 
 Rita Wheat (Marketing - Columbia University) 
 Robert Stinerock (Marketing - Columbia University) 
 Bruce Buchanan (Business Economics - Columbia University) 
 Chen Young Chang (Marketing - University of Pennsylvania) 

 Other Discipline Related Service 

 Chairperson, Marketing Committee, INFORMS, January 2006 – June 2010. 

 Past President, INFORMS Society on Marketing Science, January 2004 – December 2005. 

 Founding President, INFORMS Society on Marketing Science, January 2003 – December 2003. 

 President, INFORMS College on Marketing, January 2002 – December 2002. 

 President Elect, INFORMS College on Marketing, January 2000- December 2001. 

 Secretary-Treasurer, INFORMS College on Marketing, January 1998-December 1999. 

 Association of Consumer Research, Annual Program Committee, 1999. 

 Co-Organizer of 1996 Conference on Consumer Choice and Decision Making, Arden House, 
Harriman, New York, June 1996. 

 Organized Marketing Sessions at Fall 1989 TIMS/ORSA Joint National Meetings, New York, 
October 1989. 

Other University Related Service  

Member, Research Resources Committee, Stern School of Business, September 2009 – Present. 

Chair, Statistical and Quantitative Reasoning Task Force, Stern School of Business, September 
2005 – August 2007. 

Member, Specialization Committee, Stern School of Business, September 2004 - Present. 
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Member, PhD Oversight Committee, Stern School of Business, January 2006 – May 2007. 

Member, Executive Committee, Digital Economy Initiative, Stern School of Business, January 
2000 – August 2002. 

Member, Board of Directors, Center for Information Intensive Organizations, Stern School of 
Business, September 1998 – December 1999. 

 Member of MBA Committee, Stern School of Business, New York University, 1989-December 
1998.  Committee was responsible for supervising redesign of MBA programs in 1991 and 1995, 
Chairman September 1997-August 1998. 

Member of Stern MBA Curriculum Review Committee, September 1997-December 1998.  
Committee redesigned MBA Core. 

 Member of Stern School Committee on Improving Consulting Activities, July 1998-December, 
1998. 

 Member of Building Committee, Stern School of Business, New York University, 1990-1992. 

 Member of Research Committee, Stern School of Business, New York University, 1990-1. 

 Elected member of Columbia University Senate.  Served on Budget Review and Alumni 
Relations Committees, 1986-1988. 

AWARDS 

 Awarded the J. Parker Bursk Memorial Prize as the outstanding student participating in the 
Department of Statistics, University of Pennsylvania, 1979. 

 Dissertation was awarded Honorable Mention in the 1982 American Marketing Association 
Dissertation Competition. 

 Dissertation was named Winner of the 1983 Academy of Marketing Science Dissertation 
Competition. 

 Invited speaker at the J. Parker Bursk Memorial Prize Luncheon, Department of Statistics, 
University of Pennsylvania, 1992. 

 Invited speaker at American Marketing Association Doctoral Consortium, University of Southern 
California, 1999. 

 Cited for outstanding editorial support, Fordham University Pricing Center, Sept. 2002. 

 Named one of the inaugural winners of the Best Reviewer Award for the Journal of Retailing, 
2003. 

 Work recognized by West publishing as one of the outstanding 2012 law review articles on 
Intellectual Property. 
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 Work recognized with the Highly Commended Paper Award at the Literati Network Awards for 
Excellence 2013. 

SELECTED CONSULTING AND OTHER PROFESSIONAL ACTIVITIES 

 AOL MovieFone, Inc., New York, NY.  Performed general consulting on analyzing caller data 
for telephone movie information service; Consulted as expert in conjunction with damage 
assessment in legal proceedings. 

 Citicorp, New York, NY. Built choice model for bank services. Gave lectures on Marketing 
Strategy to CitiCards executives. 

Directions for Decisions, Inc., New York, NY and Jersey City, NJ. Consulted on segmentation 
study of sports apparel market, designed and implemented “Construction Test”, a concept design 
decision tool.  Performed general consulting on marketing research practice on an ongoing basis. 

 eComplaints.com, New York, NY.  Member board of advisors. 

 Federal Trade Commission, Washington, D.C.  Served as consultant on branding strategies in 
antitrust investigation. 

 J.C. Penney Co., New York, NY.  Performed sales-advertising response analysis.  Work was done 
on request for Management Decision Systems, Inc., Weston, MA. 

 The Open Center, New York, NY.  Consulted on marketing strategy and direct marketing 
practices. 

 Pfizer Pharmaceuticals, New York, NY.  Conducted seminar on conjoint analysis. 

 Union Carbide Corporation, Danbury CT, Built econometric model to forecast prices . 

 Various Expert Witness Engagements in Intellectual Property Cases.   Clients include AOL 
Moviefone, AT&T, Avon, Brother International, Dyson, Epson, Hershey’s, BM, JP Morgan 
Chase, Gerber Products, Johnson & Johnson, K-Swiss, Mead Johnson, Microsoft, Monster Cable, 
McDonald’s, Playtex, PNC Financial, Proctor & Gamble, Roche, Seagate, Sergio Garcia, Sharp, 
TiVo, Under Armour, Wal-Mart, Warnaco, and various plaintiffs in consumer class actions. 

MEMBERSHIPS 

American Marketing Association  

American Statistical Association 

Association for Consumer Research 

The Institute for Operations Research and Management Science (INFORMS) 
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International Trademark Association 

Society for Consumer Psychology 

American Association for Public Opinion Research
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APPENDIX B 

JOEL STECKEL TESTIMONY IN THE LAST FOUR YEARS 

DEPOSITIONS 

Visteon Technologies, LLC. v. Garmin International, Inc., Civil Action No. 2:10-cv-
10578-PDB-MAR (United States District Court, Eastern District of Michigan – Southern 
Division)

Margaret Korrow, on behalf of herself and others similarly situated, v. Aaron’s Inc., also 
known as Aaron’s Sales & Lease Ownership, Inc. and formerly known as Aaron Rents 
and John Does 1-25, Civil Action No. 10-cv-06317 (JAP) (LHG) (United States District 
Court, District of New Jersey) 

Etkin & Company, Inc. v. SBD LLC, Dr. Arthur Agatston, SBD Trademark Limited 
Partnership, and SBD Holdings Group Corp., Civil Action No.: 1:11-cv-21321-
Lenard/O’Sullivan, United States District Court (Southern District of Florida) 

Under Armour, Inc. v. Body Armor Nutrition LLC, Civil Action No. 1:12-cv-01283-
JKB, United States District Court (District of Maryland – Baltimore Division) 

United States of America et. al. v. American Express Co., et. al., Case No. 10-CV-04496 
(NGG) (RER), United States District Court (Eastern District of New York) 

People of the State of California vs. Overstock.com, Inc., Case No. RG10-546833. 
Superior Court of California, (County of Alameda). 

Denimafia, Inc. v. New Balance Athletic Shoe, Inc., Foot Locker, Inc., The Sports 
Authority, Inc., and Famous Horse, Inc., d/b/a V.I.M., Civil Action No. 12-cv-04112 
(AJP), United States District Court (Southern District of New York). 

Moroccanoil, Inc. v. Marc Anthony Cosmetics, Inc., Case No. CV 13-02747 DMG 
(ARGx),
United States District Court (Central District of California, Western Division). 

QS Wholesale, Inc. and Quiksilver, Inc.v. Rox Volleyball, Inc. and 1st Place Team Sales, 
Inc., Case No. SACV 13-00512 AG (JPRx), United States District Court (Central District 
of California, Southern Division). 

Church & Dwight Co., Inc. v. SPD Swiss Precision Diagnostics GmbH, Civil Action No.: 
14-CV-585 (AJN), United States District Court (Southern District of New York) 

Twentieth Century Fox, et al. v. Empire Distribution, Inc. Case No: 2:15-cv-02158-PA-
FFM
(United States District Court for the Central District of California). 
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United States of America, ex rel., Floyd Landis vs. Tailwind Sports Corporation et. al., 
Case No. No. 1:10-cv-00976 (CRC); United States District Court (District of Columbia) 

Art Cohen, Individually and on Behalf of All Others Similarly Situated, v. Donald J. 
Trump, Case No.  13-CV-2519-GPC(WVG), United States District Court (Southern 
District of California) 

Kenneth Hobbs on behalf of himself and all others similarly situated, v. Brother 
International and Does 1 through 10 inclusive, Case No. 2:15-cv-01866-PSG (MRWx), 
United States District Court,  (Central District of California) 

TRIAL

Munchkin, Inc. v. Playtex Products, LLC. 2011 WL 2174383 (United States District 
Court, Central District of California) 

In Re Tobacco Cases II, JCCP No. 4042, Case No. 711400 (Superior Court of the State of 
California for the County of San Diego).  

People of the State of California vs. Overstock.com, Inc., Case No. RG10-546833. 
Superior Court of California, (County of Alameda). 

Church & Dwight Co., Inc. v. SPD Swiss Precision Diagnostics GmbH, Civil Action No.: 
14-CV-585 (AJN), United States District Court (Southern District of New York). 

Dayna Craft (withdrawn), Deborah Larsen, Wendi Alper-Pressman, Individually and On 
Behalf of All Others Similarly Situated v. Philip Morris Companies, Inc., a corporation, 
and Philip Morris Incorporated, a corporation, Case No. 2202-00406-02 , Division No. 6 
(Missouri Circuit Court, Twenty-Second Judicial Circuit, City of St. Louis) 

ARBITRATION

Bayer Healthcare, LLC v. Roche Diagnostics Corporation and F. Hoffman- La Roche 
Ltd.,  Case No. CPR G-08-378, CPR International Institute for Conflict Prevention and 
Resolution. 

DAUBERT HEARING 

Visteon Technologies, LLC. v. Garmin International, Inc., Civil Action No. 2:10-cv-
10578-PDB-MAR (United States District Court, Eastern District of Michigan – Southern 
Division)
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REBUTTAL TESTIMONY OF JOEL STECKEL Ph.D. 

I. Background

A) Qualifications 

I am a Professor of Marketing, Vice Dean for Doctoral Education, and the Acting 

Chairperson of the Accounting Department, all at the Leonard N. Stern School of Business, New 

York University.  I have previously supplied direct testimony for In The Matter of the 

Distribution Of The 2010, 2011, 2012, and 2013 Cable Royalty Funds proceedings (“2010-13 

Proceedings”).1  My professional qualifications were detailed in that testimony.

B) Summary Of My Prior Direct Testimony 

In my direct testimony, I provided a professional opinion on the validity of the cable 

operator surveys conducted by Bortz Media & Sports Group, Inc. (“Bortz survey”) and Horowitz 

Research, Inc. (“Horowitz survey”) as the bases for determining the allocation of royalties in this 

proceeding.  My overarching conclusions in that direct testimony were: 

1. Neither the Bortz survey nor the Horowitz survey is sufficiently capable of assisting 

the Judges in determining the relative market value of the programming at issue in 

this proceeding; 

2. While neither the Bortz survey nor the Horowitz survey provides a sufficient basis for 

measuring marketplace value, the Horowitz survey does overcome some of the flaws 

in the Bortz model, thus making it preferable to the Bortz survey; 

3. Surveys of cable operators are inadequate in general for measuring marketplace value 

or return; and 

4. At least two other research approaches would provide data more useful for assessing 

1 Direct testimony of Joel Steckel, Ph.D. dated December 22, 2016 (“Steckel direct testimony”). 
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marketplace return:  (1) analysis of market data, and (2) surveys of cable customers.2

 Because the materials I have reviewed since that testimony was submitted largely center 

around purported improvements to the Bortz survey, this rebuttal testimony will focus primarily 

on issues related to the (updated) Bortz survey.  I will not focus on either the Horowitz survey or 

the superiority of approaches other than surveys of cable operators.  None of the materials I have 

reviewed since the submission of my original testimony changes the opinions I presented there.

II.   Purpose Of Testimony 

I have been asked by the Motion Picture Association of America, Inc. (“MPAA”) and its 

represented Program Suppliers in the 2010-2013 Proceedings to provide rebuttal testimony with 

regard to the following: 

Written Direct Testimony of James M. Trautman, dated December 22, 2016, 

including the attached report entitled “Cable Operator Valuation of Distant Signal 

Non-Network Programming:  2010-13,” by Bortz Media & Sports Group, Inc. 

(“Trautman testimony”); 

Written Direct Testimony of Nancy A. Mathiowetz, Ph.D., dated December 22, 

2016 (“Mathiowetz testimony”); and 

“The Value of Canadian Programming to Cable Systems in the United States in 

2010, 2011, 2012, and 2013” by Gary T. Ford and Debra J. Ringold, dated 

December 2016 (“Canadian study”). 

In particular, I have been asked to: (1) consider whether the changes to the Bortz survey 

submitted for the 2010-13 Proceedings alleviate any concerns I expressed in my direct testimony 

about prior versions of the Bortz survey; (2) determine whether testimony given by Dr. Nancy 

2 Id. 
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Mathiowetz gives me confidence in the updated version of the Bortz survey; and (3) determine 

whether the study performed by the Canadian claimants impacts my opinions about the updated 

Bortz survey.  

The Trautman testimony, submitted on behalf of the Joint Sports Claimants (“JSC”), 

presents an updated version of the Bortz survey that I commented on in my direct testimony.  It 

describes the changes that were made in the design of the survey and presents the results of the 

implementation in conjunction with the current proceedings.  The Mathiowetz testimony uses 

Professor Shari Diamond’s “The Reference Guide on Survey Research,” one of the chapters of 

the Reference Manual on Scientific Evidence,3 as a framework for reviewing the updated Bortz 

methodology.4  The Canadian study presents research designed “to estimate the value of 

Canadian programming on Canadian distant signals retransmitted by Form 3 cable system 

operators in the United States”5 and “to determine the relative importance of other types of 

programming on three different types of distant signals: superstations or TBS;6 Canadian 

stations; and United States independent stations.”7

II. Summary Of Conclusions 

The Trautman testimony, Mathiowetz testimony, and Canadian study, as well as 

testimonies in prior proceedings, implicitly or explicitly, assume that surveying cable operators is 

an appropriate way to derive a basis for allocating royalties in these proceedings.  Nothing in 

these materials even considers the possibility of other methodologies.  As such, the arguments 

3 Diamond, Shari S., “Reference Guide on Survey Research,” Reference Manual on Scientific Evidence, Third 
Edition, Federal Judicial Center, 2011, pp. 359-422.
4 Mathiowetz testimony, p. 5.  I note that the Diamond chapter is the only scholarly work Dr. Mathiowetz refers to 
and she uses it only as a framework to organize her presentation.  She does not use it to support any of her 
arguments. 
5 Canadian study, p. 4. 
6 I understand that TBS was formerly a superstation and is now a cable network.  In the Canadian study, TBS 
programming was used to reduce the chances that survey respondents would guess the survey’s purpose or sponsor.  
See Canadian study, p. 4.   
7 Id.
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leading to my fourth conclusion above remain unchallenged by new testimony.  My opinion 

remains that two other research approaches would provide data more useful for assessing 

marketplace return:  (1) analysis of market data such as actual viewership, and (2) surveys of 

cable customers.  Furthermore, I note that the only relationship between the recently reviewed 

materials and my direct testimony on the Horowitz study lies in the differences between the 

Bortz and Horowitz studies that were incorporated in the Canadian study. As such, my belief of 

the superiority of the Horowitz study relative to the Bortz study remains, and, the current 

materials reinforce that belief.  More specifically, the Canadian study implemented some of the 

differences the Horowitz study incorporated. 

With respect to the main thrust of the three sets of materials I reviewed, I have the 

following overarching opinions: 

1. The changes made to the Bortz study in its current incarnation do not address the 

concerns I raised in my direct testimony.   

2. The changes made to update the Bortz survey do little to improve the survey, and 

may have a negative effect on the reliability and validity of the responses 

provided to the Bortz survey questions. 

3. As a matter of science, the Bortz survey is not capable of assisting the Copyright 

Royalty Judges (“Judges”) in determining the relative market value of the 

programming at issue in this proceeding.   

4. Dr. Mathiowetz’s support of the current Bortz survey is not based on any 

literature, research, or analysis.  The substantiation for her opinion is little more 

than her own unsupported assertions. 
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5. While the Canadian survey suffers from many of the same flaws as the Bortz 

survey, it does represent at least two major improvements in that it reduces 

ambiguity and simplifies the respondent’s task. Notwithstanding, the Canadian 

study, like the Horowitz and Bortz surveys, remains unfit for the task at hand. 

III. The (Updated) Bortz Survey 

As has been the case in the past, the updated Bortz survey was designed to aid the Judges 

in determining “the relative market value of the different categories of programming.”8  The 

survey asks “a random sample of cable operators how they would allocate a fixed budget among 

the different ‘non-network’ programming categories on the distant signals they actually carried 

in the relevant year.”9  Throughout previous proceedings, the Judges have levied several 

criticisms against the Bortz survey.  In response to those criticisms, Bortz has modified the most 

recent incarnations (2010-2013) of the survey.  Mr. Trautman and Dr. Mathiowetz testify that 

these modifications address the criticisms.   

In my direct testimony, I levied several criticisms of prior renditions of the Bortz survey.  

As I explain below, the recent modifications do not address those criticisms.  In fact, in some 

cases, those modifications even make the survey worse.  My direct testimony has already 

outlined the structure of the Bortz survey.  Therefore, I will proceed directly to the 

aforementioned modifications. 

A) Changes To The Bortz Survey 

The 2010-2013 Bortz surveys differ from prior ones in the following ways: 

8 Trautman testimony, p. 1. 
9 Id. 

SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

Public Version



Rebuttal Testimony Of Joel Steckel, Ph.D., 2010-13 Cable Allocation | 6

(i) Including Only Compensable Programming On WGN 

Historically, Bortz had asked respondents to evaluate the programming on WGN without 

informing them that some WGN programming was not entitled to receive royalties.  For 

respondents whose systems retransmitted WGN programming as the only distant signal, the 

recent surveys attempted to focus respondents’ attention on only the compensable WGN 

programming that the respondent’s system retransmitted.10

(ii) Reducing Large Numbers of Distant Signals Asked About 

The Trautman testimony cites concerns about the ability of respondents to evaluate the 

different categories of distant signal programming in instances where there were large numbers  

of (nine or more) distant signals retransmitted.11  After citing data that cable systems often carry 

signals that are distant only to a small fraction of subscribers, Bortz modified the survey to ask 

respondents only about the eight most widely carried distant signals.  The implication is that this 

modification would simplify respondents’ task without losing much information. 

(iii) Eliminating The Sports Programming Question 

Bortz attempted to verify carriage of live professional and college team sports (i.e., JSC) 

programming in advance of completing the surveys.  When such carriage could not be verified, 

Bortz excluded the live professional and college team sports category as an option for 

respondents.12  In effect, Bortz modified the sports programming question (by selectively 

removing it from consideration) without acknowledging that some sports would not fall into the 

category (e.g., NASCAR, Olympic skating, sports program shows, track and field, etc.).  Thus, 

they left respondents with the ambiguity of how to handle these non-JSC sports.  Such a decision 

could only benefit the JSC sponsor as either (i) respondents lumped such non-JSC sports with the 

10  Id., p. 30. 
11 Id., p. 31. 
12 Id., p. 37. 
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JSC sports in providing their allocation; or (i) respondents would re-allocate the amount that they 

would have devoted to the non-JSC sports to the various categories thereby increasing the 

allocations to each of them (including live team sports). 

(iv)      Better Coverage Through Stratified Sampling 

According to the Trautman testimony, industry consolidation has enabled a larger 

proportion of total royalties to be accounted for by the largest systems.13  Trautman claims that 

the Bortz surveys have benefitted by allowing the stratified sample to encompass a larger 

proportion of the total royalties paid by Form 3 systems.14  In my view, Trautman has 

mischaracterized this as an ‘improvement’ in the Bortz survey methodology because there have 

been no changes to the methodology.15

(v) Changing The Surveys’ Introductory Questions 

Supposedly, in order to make the introductory questions more related to the objectives of 

the survey, Bortz changed its introductory questions.  The previous Bortz survey questionnaire 

had asked respondents a) to identify the programming on the distant signals carried that were 

“most popular” and b) whether they used any distant signal programming in their promotional 

efforts.16  After the Judges raised issues about the connection of these questions to the issue of 

relative value, Bortz decided to incorporate a ranking structure in their introductory questions in 

order to yield responses that Bortz believed would provide a stronger indication of relative value 

perceptions.  That is, respondents were asked to rank the distant signal programming types in 

terms of both relative importance and relative cost to the system.17

13 Id., p. 38. 
14 Id. 
15 See id. p. 24, title to Trautman testimony, Section III, 2010-13 Improvements in Survey Methodology.
16 Id., p. 39. 
17 Id. 
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(vi) Removing The Phrase “Attracting And Retaining Subscribers” 
From The Constant Sum Question 

In their 2004-05 Distribution Order, the Judges stated that while attracting and retaining 

subscribers played a role in determining relative value, other factors might be at play.18  In 

response, Bortz removed the sentence containing the phrase “attracting and retaining 

subscribers” from the constant sum question, which now states: “(n)ow, I would like you to 

estimate the relative value to your cable system of each category of programming actually 

broadcast by the stations I mentioned during 20[XX], excluding any national network 

programming from ABC, CBS, and NBC….Assume your system spent a fixed dollar amount in 

20[XX] to acquire all non-network programming actually broadcast in 20[XX] by the stations I 

listed.  What percentage, if any, of the fixed dollar amount would your system have spent for 

each category of programming?”19

B) Dr. Mathiowetz’s Endorsement 

 JSC asked Dr. Mathiowetz, to render an opinion on the 2010-2013 Bortz surveys.20  Her 

overarching opinion is “that the 2010-13 Bortz Surveys provide a valid and reliable assessment 

of the relative market value of the different categories of distant signal programming that cable 

systems carried during the years 2010-13.”21  Her analysis is contained in Section IV of her 

testimony. 

 In Section IV.A of her testimony, entitled “Purpose and Design of Survey,” Dr. 

Mathiowetz writes, “I believe that the 2010-13 Bortz surveys are designed to address the relevant 

18 Id., p. 40. 
19 Id., Appendix B, at B-5.  Prior versions of the Bortz constant sun question read as follows:  “Now, I would like 
you to estimate the relative value to your cable system of each type of programming actually broadcast by the 
stations I mentioned during 20[XX], other than any national programming from ABC, CBS, and NBC.  That is, how 
much do you think each such type of programming was worth if anything, on a comparative basis, in terms of 
attracting and retaining subscribers.”  See “Cable Operator Valuation of Distant Signal Non-Network Programming: 
2004-05,” June 1, 2009 (“2004-05 Bortz Report”), Appendix B.
20 Mathiowetz testimony, para 3, p. 2. 
21 Id., para. 4, p. 2. 
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question of interest, specifically, the relative value associated with specific categories of distant 

signal programs.  These surveys continue (and improve upon) previous surveys conducted by 

Bortz and relied on by the [Judges] and their predecessors in rendering decisions concerning 

copyright royalty distributions.”22  She does not describe how the surveys address the relative 

value of specific categories. She does not explain how the survey questions (which focus on 

resource allocation) relate to value.  She refers to no scholarly work or analysis of her own.  

Indeed, she makes the statement as if she expects the reader to accept her opinion simply because 

she says so.  As I discuss below in the section on construct validity, I disagree. 

Dr. Mathiowetz goes on to testify, “[t]he questions used in the 2010-13 Bortz Surveys are 

clear and objective and relevant to the issue at hand.”23  Again, she makes this statement without 

explanation, analysis, or reference.  The closest she comes to offering support is noting that 

“[f]or over thirty years, Bortz has been engaged in the design and analysis of surveys presented 

to the [Judges]  and their predecessors.”24  Such a statement is not expert.  It is a casual 

observation that anyone can make.  Furthermore, experience with Bortz does not guarantee its 

infallibility.  As described in my analysis below, I disagree with Dr. Mathiowetz about the clarity 

and relevance of the questions used in the survey. 

In section IV.B of her testimony, Dr. Mathiowetz endorses the population definition and 

sampling.  From my perspective, her comments on the population definition are appropriate.  

However, I will refrain from commenting on the sampling as I understand there are still some 

unresolved issues related to discovery.25

22 Id., para. 11, p. 5. 
23 Id., para. 12, p. 6. 
24 Id., para. 13, p. 6. 
25 I understand that Program Suppliers filed a motion seeking to compel production of documents related to the 
Bortz survey, and that that motion remains pending.  See Program Suppliers Motion To Compel Production Of 
Unredacted Documents And Data From The Joint Sports Claimants (filed April 27, 2017).   
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Dr. Mathiowetz then proceeds to discuss the implementation of the survey in section 

IV.C.  Here she focuses on possible biases in the sample as reflected in response rates.  The high 

response rates are encouraging, and I agree that nonresponse bias is unlikely, although she could 

have conducted formal tests to confirm that conclusion.  In Section IV.D of her testimony, Dr. 

Mathiowetz goes through five of the six so-called improvements to the Bortz survey that 

reflected actual changes.  As I read her testimony, it is similar to that of much of the first three 

sections.  All she does is repeat what Bortz did and what Bortz offered as the justifications for 

what it did.  Again, without any additional analysis or reference to scholarly work, she states that 

“[e]ach of these changes…., in my opinion, improved the survey instruments and resulted in 

questions that were clear, precise, and unbiased,”26 with no other basis than she said so.  

Although she cites to testimony of others in justifying the use of the constant sum technique, she 

offers no incremental insight of her own except to say, “…in my opinion, the constant sum 

methodology is an appropriate methodology when asking respondents to determine relative value 

of…specific categories of programming.”27

To be fair, Dr. Mathiowetz does acknowledge that the current version of the Bortz survey 

does not completely solve the WGN problem.  She notes that the “change has no impact on those 

cable systems for whom WGN is one of several distant signals purchased.”28  In fact, as I show 

later, the so-called WGN improvement is limited, as it applies to fewer than one-half of the Form 

3 systems that carry WGN as a distant signal—about a quarter to one-third of all cable systems.29

In Section IV.E, Dr. Mathiowetz addresses data collection.  Here she simply states, again 

without any justification other than she says so, “[t]he use of a telephone for data collection is an 

26 Mathiowetz testimony, para. 27, p. 10 (emphasis added). 
27 Id., para. 33, p. 12 (emphasis added).
28 Id., para. 39 n.8, p. 15. 
29 I received data regarding the number of cable systems carrying WGN and the number of WGN-only systems for 
each of the 2010-13 cable royalty years from Cable Data Corporation (“CDC WGN Analysis”).  
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appropriate mode, especially for an establishment survey.”30  As is clear from my direct 

testimony, I strongly disagree.  Moreover, Dr. Mathiowetz’s statement is very general, and does 

not state specifically that the use of a telephone was appropriate for this survey.  Even if one 

were to accept her general statement at face value, surely one would agree that the researcher 

must choose the appropriate mode for each specific survey; i.e., that the telephone would not 

necessarily be the best choice for all enterprise surveys. 

Finally, Section IV.F of Dr. Mathiowetz’s testimony repeats arguments advanced earlier 

as to why all of the raw data from the Bortz survey should not be given to other parties.  I have 

already articulated my disagreement with her arguments.31 Her testimony here does nothing to 

refute my arguments, and I stand by them. 

Going forward, Section IV.D on the survey instrument is probably the most critical for 

my rebuttal testimony for two reasons.  Much of my direct testimony focused on the survey 

instrument and the alleged improvements in the Bortz methodology also centered on the survey 

instrument. 

IV. The Changes In The 2010-2013 Bortz Surveys Not Only Fail To Cure The Problems 
Of Prior Versions Of The Bortz Surveys, They Actually Introduce New Ones.    

 In my direct testimony, I testified that any survey based on cable system operators was 

inadequate for the purposes of assisting the Judges in determining the relative market value of 

the programming at issue in this proceeding.  Above and beyond those, I also provided two 

categories of reasons as to why the Bortz survey in particular was especially flawed, invalid, and 

unreliable:  lack of construct validity and questions too difficult for the respondent to understand 

and answer in a valid manner.  With regard to construct validity, I concluded as follows:

30 Mathiowetz testimony, para. 42, p. 16.
31See Program Suppliers’ Reply In Support Of Motion To Compel Production Of Unredacted Documents And Data 
From The Joint Sports Claimants at Exhibit B (Steckel Decl.) (May 18, 2017). 
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i. The Bortz survey objectives do not match the statutory requirements. 

ii. The constant sum resource allocation in the money question is ambiguous.  

Furthermore, that ambiguity introduces inconsistencies in the unit of analysis 

and biases results in favor of smaller cable system operators. 

iii. The constant sum resource allocation in the money question does not elicit data 

that correspond to the relative market value question. 

With regard to the difficulty of the questions, I concluded as follows:

i. The Bortz survey format asks respondents to focus on an artificial construct and 

presume an activity that they do not engage in and that does not exist in their 

daily business activities. 

ii. The constant sum money question is too complex to produce valid data.

iii. Constant sum questions, in general, do not reflect real world behavior.

iv. The Bortz survey should not be administered by telephone. 

I discuss both of these categories of conclusions in more detail below as applied to the updated 

Bortz survey.

A) The (Updated) Bortz Survey Still Lacks Construct Validity. 

Construct validity refers to the question of whether the survey measure is designed to 

measure what it is supposed to.32  The Bortz survey has always presented, and still presents, a 

fundamental mismatch between the foundation of resource allocations and market value.  In my 

direct testimony I presented a stylized example demonstrating that this is true.33  The Trautman 

testimony cites a third concept that my direct testimony did not consider, “what cable systems 

would have paid, on a relative basis, for the different types of compensable programming on the 

32 Hoyle, Rick H., Monica J. Harris, and Charles M. Judd (2002), Research Methods in Social Relations, 
Independence, KY: Wadsworth, p. 32. 
33 Steckel direct testimony, pp. 26-28. 
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distant signals that the cable systems carried pursuant to Section 111, if those systems had been 

required to negotiate in an open market absent compulsory licensing.”34 The Trautman testimony 

explicitly defines relative market value this way.  If this is what the Bortz survey (updated or not) 

is trying to measure, it is doomed from the start.   

As I wrote in my direct testimony, business people understand value as an investment of 

resources as “the total financial return that an investment or asset will command in the relevant 

marketplace.  In the context of this proceeding, it reflects the profits that a cable operator would 

accrue by investing in the rights to retransmit bundles of certain programming aired on distant 

broadcast signals.”35  This is a fundamental economic understanding of value,36 not what cable 

systems are willing to pay, relatively, for the different types of compensable programming on the 

distant signals.  There is nothing in the questionnaire instructing respondents on how to respond 

according to their forecasted outcome of an arms-length negotiation.  Thus, if the Bortz survey 

intended for the results to show the cable operators’ willingness to pay, the survey results fail to 

obtain that outcome because, left to their own devices, cable system operators will interpret the 

term “relative value” in survey question 4 in a very different manner than Bortz intends.  As 

such, the measure obtained in that question cannot possibly have construct validity. 

Furthermore, the removal of the phrase “attracting and retaining customers” injects an 

element of ambiguity into the question.37 In my view, Bortz’s basis for modifying the question 

was incorrect.  The Judges had observed that additional factors might influence relative value.38

34 Trautman testimony, p. 1. 
35 Steckel direct testimony, pp. 21-22. 
36 Damodoran, Aswath (2012), Investment Valuation: Tools and Techniques for Determining the Value of Any Asset, 
3rd ed., Hoboken, NJ: John Wiley & Sons, Chapter 2; Rappaport, Alfred (1998), Creating Shareholder Value: A 
Guide for Managers and Investors, Revised and Updated ed., New York: Free Press, Chapter 3. 
37 This is not the only cause of ambiguity in the Bortz survey. In my direct testimony, I cited an additional element 
of ambiguity caused by how operators of multiple systems should answer the question.  See Steckel direct testimony, 
pp. 25-26. 
38 Trautman testimony, p. 40. 
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However, neither the Trautman nor the Mathiowetz testimony cites what those factors might be 

and appears to take the Judges’ observation simply at face value.   

 The Judges stated as follows: 

The rationale for the cable operator’s decision concerning which channels 
to group in any tier offering and at what price, may depend not only on the 
impact on direct subscriber revenues, but also on such factors as 
advertising revenues associated with cable network channels, the relative 
license fee costs of various cable network channels, physical capacity 
constraints on the number of channels that can be transmitted over a 
particular cable system and even the direct ownership interests of the cable 
system in programming content on a given cable network.39

 
However, these factors are essentially all captured by “attracting and retaining subscribers.”  The 

ultimate purpose of investing in acquisition of new programming can only be to make the cable 

system more attractive to current and potential customers. The other reasons the Judges offer are 

subordinate and contribute to the primary goal of attracting and retaining subscribers adjusted for 

costs to increase profits.  The better a system attracts and retains subscribers, the more 

advertising revenue it gets.  The physical capacity constraints do not detract from the central 

importance of attracting and retaining subscribers; they merely suggest that you can only choose 

the signals that deliver the highest profits (which come from attracting and retaining subscribers).

The only factor that does not clearly fit under the umbrella of attracting and retaining subscribers 

is “direct ownership interests.”  I do not know what those interests could be, but the greatest 

interest ownership should have is to attract and retain subscribers to increase profits. 

Cable systems receive the financial return and generate the cash flows that are the basis 

for inferring relative value from attracting and retaining subscribers.  Removing that phrase from 

the question makes it less focused and therefore injects an element of ambiguity. Ambiguity 

39 Distribution of the 2004 and 2005 Cable Royalty Funds, 75 Fed. Reg. 57063, 57066 ( September 17, 2010).
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destroys construct validity.  If different respondents interpret a question differently, the aggregate 

response would have no meaning at all. 

One change in the Bortz survey that does attempt to bring it closer to having construct 

validity is to have respondents consider only compensable programs on WGN.  To the extent that 

prior (and current) versions of the Bortz survey include non-compensable programming on 

WGN, construct validity is violated as the allocations to the categories of programming on WGN 

would be over-weighted.  The attempt to correct this for WGN only systems is a positive step, 

but a small one. The problem remains for non-WGN-only systems, which comprise over half of 

the Form 3 systems that carry WGN as a distant signal during the period from 2010 to 2013.  The 

proportions of non-WGN-only Form 3 systems among all WGN-carrying Form 3 systems during 

the time period ranged from a minimum of 54.7 percent in the first accounting period of 2010 to 

a maximum of 61.1 percent in the second accounting period of 2011.40  Bortz’s WGN problem 

remains for well over half of the systems that carry WGN as a distant signal. 

In sum, the threats to construct validity cited in my direct testimony not only remain as a 

result of the changes to the Bortz survey, they may have been exacerbated. 

B) The Questions in the (Updated) Bortz Survey are Still too Difficult for 
Respondents to Answer. 

I began my direct testimony on this issue by pointing to the fact that the Bortz survey 

asks respondents to focus on an artificial construct and presume an activity (that they make 

decisions on which program categories – and not stations – to invest in) that they do not engage 

in and that does not exist in their daily business activities.  Such a construction does not allow for 

a respondent to draw on any experiences in memory upon which s/he based a judgment and 

formed a response.  Any judgments or responses obtained about such a context cannot be 

40 See CDC WGN Analysis.

SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

Public Version



Rebuttal Testimony Of Joel Steckel, Ph.D., 2010-13 Cable Allocation | 16

considered reliable.  Nothing has been done in updating the Bortz survey to address this issue.  

Therefore, my direct testimony opinion on this issue remains. 

In my direct testimony, I also pointed out that the complexity of the process required to 

form the judgments requested by Bortz, Bortz’s use of constant sum questions, and Bortz’s use 

of the telephone as the mode of data collection, all contributed to the difficulty of obtaining 

reliable responses from the cable system operator respondents. 

(i) The Complexity of the Judgment Process 

I previously outlined the following multistep process that respondents had to go through 

in order to answer the money question 4 in the earlier Bortz survey;41

i) Recall the station(s) carried by the cable system 

ii) Recall all types of programming offered by the station(s) from short term 

memory; 

iii) Mentally separate out, from programming to be valued, all programming on 

ABC, CBS, and NBC networks, remember that Fox is not considered a 

network for compulsory license purposes, and separate out WGNA 

programming from WGN since only simultaneously retransmitted programs 

on WGNA are compensable; 

iv) Organize the remainder of the programming on the stations carried into the 

program categories required by the survey;42

41 Steckel direct testimony, pp. 29-30. 
42 Further, the respondent must try to keep in mind that for sports in general, the respondent has to dissect even 
further to distinguish those sports that belong within the syndicated programs (Program Suppliers) group and those 
that belong within live professional and college team sports (JSC).   See Steckel direct testimony, p. 38.
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v) Identify from the types of programming organized in item iv) the particular 

ones that were featured in subscriber acquisition and retention, advertising and 

promotion; 

vi) Retrieve all programming acquisition costs for the relevant year from short 

term memory; 

vii) Map the unit of acquisition (e.g. channel or network) to the categories of 

programming offered; 

viii) Allocate the costs in step vi) according to the map derived in step vii); 

ix) Add up the costs in step vi) or step viii);43

x) Divide each of the costs in step vii) by the total in step ix); and 

xi) Review steps i) – x) as demanded by question 4b. 

Some of the updates to the Bortz survey did attempt to simplify the judgmental processes 

respondents needed to go through.  However, they have little to no effect.  In fact, any effect may 

be counterbalanced by unintended side effects. 

 First, the elimination of the “subscriber acquisition and retention” phrase removes the 

need for step v).  However, this created additional ambiguity as I discuss above.   

 Second, limiting the number of distant signals to eight is of no significant help.  It has 

long been known that the working memory humans possess has limited capacity.  In one of the 

most cited articles in the history of psychology, George Miller highlighted a seven-item 

limitation of working memory.44 The magic number seven is the upper limit of the number of 

chunks of information a person can possibly hold in working memory at the same time. 

A chunk is a unit of some kind. It could be a letter, a word, a short sentence, or in this case, a 

43 These totals should be the same since one is simply a reallocation of the other. 
44 Miller, George (1956), “The Magical Number Seven, Plus or Minus Two: Some Limits on Our Capacity for 
Processing Information," Psychological Review, Vol. 63 (2), pp. 81-97. 
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distant signal. One can think of it as a box or container in memory that holds other information. 

Miller’s work examined short-term memory tasks and found that typical subjects could hold at 

most seven chunks in memory at once.  Even if everything else in the Bortz survey were up to 

par (which it is not), eight is still too high an upper bound.  In other words, the updated Bortz 

survey still allows for respondents to be placed in situations that exceed the normal capacity of 

human working memory. 

Third, Bortz changed the introductory questions of the survey from ones that asked 

respondents to identify the most popular programming on distant signals and what types of 

distant signal programming (if any) they used in their promotional efforts to ones that attempt to 

focus directly on the issue of relative value.  Dr. Mathiowetz argues that these questions “serve 

as useful primers for the respondent, discussing the program categories that are of interest for the 

key question, that is, the relative value question (Question 4 in the survey).”45  This is a 

misleadingly simplistic viewpoint. 

 I have often used introductory questions in my own surveys to get respondents thinking 

about the subject matter at hand before presenting them with what I have called the money 

question and what Dr. Mathiowetz calls the key question.  This equips the respondent with a 

more appropriate mindset.  I call them “warm-up” questions.  However, the new questions do not 

warm up the respondent to get him/her into the appropriate mindset.  They dive right in, and 

attempt to elicit the same information as the (old and updated) money question.  The only 

difference between the new introductory question 3 and question 4 (the money question) is that 

the new introductory question attempts to elicit the information along an ordinal scale as opposed 

to a ratio scale.  Given that the only differentiation is the level of scale, one would expect the 

rank correlation between responses to the two questions to be a perfect 1.0 for each and every 

45 Mathiowetz testimony, para. 29, p. 11. 
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respondent. Anything short of that is an indication of respondent inconsistency and a lack of 

reliability in the data collected. 

 An analysis of the respondent data demonstrates significant respondent inconsistency, 

demonstrating that the data lack reliability.46  In fact, as the following table shows, only 23 out of 

the 654 respondents whose data were provided to me exhibited the expected result.  One 

respondent had a correlation as low as 0.36.  Almost half exhibited a rank correlation below 0.9. 

YEAR NUMBER OF  
RESPONDENTS 

NUMBER OF 1.0 
CORRELATIONS 

MINIMUM 
CORRELATION

NUMBER OF 
CORRELATIONS 
LESS THAN 0.9 

2010 163 13 .36 64 
2011 161 8 .63 52 
2012 170 0 .47 104 
2013 160 2 .48 98 
TOTAL 654 23  318 

 The results in the table above demonstrate substantial inconsistency in responses to the 

two questions that should have been perfectly correlated by design.  Recall that the intent of 

question 3 was to focus on resource allocations.  These inconsistencies can only lead to one 

conclusion.  The responses to the key question, question 4, in the updated Bortz survey are not 

reliable, are invalid, and cannot be relied upon as inputs to any additional analysis. 

Also, focusing all questions in a survey in the same direction, as the survey now does, 

opens the door to possible demand effects.  Demand effects occur when respondents attempt to 

pick up subtle cues in the researcher’s behavior, the task, or the setting to infer what the 

researcher wants.  Respondents then use this as guidance for their own behavior in the study, and 

answer questions according to their perceptions of what is demanded.  In other words, they try to 

make the research come out right.  

The (updated) Bortz survey is transparent with respect to the focus of the question it is 

46 This analysis was performed under my direction by personnel at Charles River Associates. 
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addressing—relative importance, expense, and value.  This invites speculation as to what the 

researcher wants.  Dr. Mathiowetz is correct in emphasizing the importance of the interviewers 

not knowing the sponsor in order to reduce the possibility of demand effects.47  However, it does 

not eliminate the possibilities that respondents will attempt to guess.48 Bortz’s revisions makes 

this process easier.  Such an effect contaminates any responses recorded. 

 In sum, the so-called improvements to the Bortz survey at best do little to alleviate the 

complexity of the cognitive process required of respondents in answering the money question.  

As described in my direct testimony, respondents will still need to satisfice and look for shortcuts 

to reduce the cognitive effort used for interpreting the questions and formulating easily 

defensible answers. Furthermore, it is just as likely that those “improvements,” with the 

exception of the limited WGN fix, actually render the responses given to the money question less 

valid. 

ii) Constant Sum Questions 

Constant sum scales are relatively popular because they are simple to implement.  

However, that does not make them reliable or valid.  In my direct testimony, I cited some recent 

evidence that questions their predictive validity.49  Despite this evidence, and without citing any 

evidence of her own, Dr. Mathiowetz claims that “the constant sum methodology is an 

appropriate methodology when asking respondents to determine relative value of 

various…categories of programming.”50  Although she warns that “the constant sum 

47 Mathiowetz testimony, para. 43, p. 16. 
48 Dr. Mathiowetz, without explanation, simply dismisses the possibility of respondent guessing by stating that it is 
simply not relevant.  See id., para. 41 n.5, p. 10.  
49 Steckel direct testimony, p. 35-36. 
50 Mathiowetz testimony, para. 33, p. 12. 
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methodology can be burdensome to respondents if the number of categories is extensive,”51  she 

believes that comparing seven is not “extensive” enough to be a problem.  I disagree. 

In my experience, the majority of constant sum questions I have encountered are paired 

comparisons; i.e., allocations across two categories.  A constant sum allocation across three 

categories is three times as complex as a paired comparison in that it involves three paired 

comparisons (A/B, A/C, and B/C).  Extending this analysis shows that a constant sum allocation 

across four categories involves six paired comparisons (A/B, A/C, A/D, B/C, B/D, and C/D).  I 

will not present the details but the complexity as reflected in the number of paired comparisons 

increases as follows: five categories require 10 paired comparisons; six categories require 15; 

seven categories require 21; and eight categories require 28.  In other words, the task presented 

to respondents in the Bortz survey is 20 to 30 times more than the paired comparison which is 

the most common task in the literature in my experience. 

Dr. Mathiowetz cites to various prior testimonies in justifying the use of the constant sum 

task.52  However, those prior testimonies in turn cite to two “peer reviewed” published examples 

of the use of constant sum scales.  One paper was published in the Journal of Advertising 

Research by one of JSC’s prior experts, Joel Axelrod, in 1968.53  JSC’s experts repeatedly refer 

to this paper as “seminal.”54  The second paper was published in the Journal of Marketing in

1979 by Russell Haley and Peter Case.55 Neither of these papers describe using as many as seven 

categories in the constant sum tasks they employed in their studies.  The Haley and Case paper is 

51 Id. 
52 Id., para. 34-35, p. 13. 
53 Axelrod, Joel N. (1968), “Attitude Measures That Predict Purchase,” Journal of Advertising Research, Vol. 8 (1), 
pp. 3-17. 
54 I do not agree that this paper is seminal in anyway.  While the Journal of Advertising Research may be peer-
reviewed, it is primarily targeted to practitioners.  The peers who review the papers are practitioners who generally 
have much lower scientific standards than academics.  In fact, the Axelrod paper is missing important details. 
55 Haley, Russell I. and Peter B. Case (1979), “Testing Thirteen Attitude Scales for Agreement and Brand 
Discrimination,” Journal of Marketing, Vol. 43 (Fall), pp. 20-32. 
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very clear in that their tasks use six categories.  In contrast, the so-called seminal Axelrod paper 

is silent on how many categories were used in their studies.

Moreover, the task respondents face in Bortz survey question 4 (i.e., allocating resources 

in an unfamiliar, ambiguous way across several systems), is much more complex than the simple 

purchase likelihood (Axelrod) and brand liking (Haley and Case) tasks used in the research 

referred to by JSC’s experts. 

Dr. Mathiowetz points to no evidence to support her assertion that the number of 

categories required by the Bortz survey is not extensive enough to cause a problem.  I believe 

that it is indeed a problem, especially since working human memory can only handle up to seven 

chunks of information.56

iii) The Telephone As The Mode Of Data Collection 

In my direct testimony, I stated that telephone surveys are inferior for complex questions 

or questions with significant numbers of response categories, and therefore are an inappropriate 

way to administer the Bortz survey questionnaire.  I testified:  

[S]urveys that contain complex questions and or large numbers of 
response categories benefit from written presentation to respondents. 
Written presentations enable respondents to focus and concentrate on what 
the question actually means and keep the response categories in mind 
while processing the question.57

Clearly, such a statement applies to the Bortz survey.   

Dr. Mathiowetz apparently disagrees.  She testifies that the use of the telephone ensures 

the identification of an appropriate respondent.58 She also testifies that it is less costly than other 

56 See supra at p. 18 (discussing Miller’s seven-item limitation on working memory). 
57 Steckel direct testimony, p. 14 (citing Dillman, Don A., Jolene D. Smyth, and Leah Melani Christian (2009), 
Internet, Mail, and Mixed Mode Surveys: The Tailored Design Method, 3rd ed., New York: Wiley, p. 321). 
58 Mathiowetz testimony, para. 42, p. 16. 
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methods.59 I agree with the latter argument. However, cost is not a reason to use a mode of data 

collection that compromises the reliability and validity of the data collected. 

C) Examining The Results Throughout Time 

In the Bortz report from the 2004-05 proceedings60 and the Trautman testimony, we find 

the results for the Bortz allocations from 1998, 1999, 2004, 2005, 2010, 2011, 2012, and 2013.  

These are assembled into the following Table: 

 1998 1999 2004 2005 2010 2011 2012 2013 

Live Professional and 
College Team Sports 

37.0% 38.8% 33.5% 36.9% 40.9% 36.4% 37.9% 37.7% 

News and Public Affairs 
Programs

14.8 14.7 18.4 14.8 18.7 18.3 22.8 22.7 

Movies 21.9 22.0 17.8 19.2 15.9 18.6 15.3 15.5 

Syndicated Shows, Series, 
and Specials 

17.8 15.8 18.7 18.4 16.0 17.4 13.5 11.8 

PBS and All Other 
Programming on Non-
Commercial Signals 

  2.9   2.9   3.5   3.7   4.4  4.7   5.1   6.2 

Devotional and Religious 
Programming

  5.3   5.7   7.8   6.6   4.0   4.5   4.8   5.0 

All Programming on 
Canadian Signals 

  0.4   0.2   0.2   0.3   0.1   0.2   0.6   1.2 

 It is apparent from the rows of the table above that the results of the Bortz surveys over a 

fifteen year time period exhibit only small amounts of variation of live professional and college 

team sports.  There are two possible explanations for this.  Either, the relative values of this 

59 Id.  
60 2004-05 Bortz  Report,Table I-2, p. 6 and Trautman testimony, Table 1-1, p. 3. 
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category remained stable over the 15-year period, or the Bortz survey is insensitive to changes in 

its relative value.   

 The testimony of MPAA’s witness John Mansell suggests it is the latter.  He testifies: 

I have analyzed the changes in live professional and college team sports 
games on television. Based on that analysis,….the number of professional 
and college team sports games on cable networks and regional sports 
networks (RSNs) has dramatically increased. In effect, live professional 
and college team sports games in general, and JSC Sports programming in 
particular, have shifted dramatically from local over-the-air TV stations to 
regional sports networks and basic cable sports networks. Furthermore, the 
trend has accelerated since 2005 and there is no reason to believe that this 
trend will not continue. 

By any measure, from 2005 through 2013, live regular season MLB, 
NBA, NHL and NCAA basketball and football games increasingly aired 
on cable TV national networks and RSNs, and not on broadcast television 
networks and local TV stations. In addition, since 2005, more MLB, NBA 
and NHL playoff games have migrated from national broadcast to national 
cable networks.61

Mansell’s analysis demonstrates that the amount of sports programming available on distant 

signals has decreased dramatically, especially after 2005.  Yet the results of the Bortz survey 

would suggest that it has not changed.  The Bortz survey is no different than a scale that reads 

150 lbs., no matter who steps on it.  Undoubtedly the survey places respondents in such a 

difficult position that they have no choice but to satisfice and likely guess.  These guesses are 

drawn randomly across years and converge to the same result. 

V. The Canadian Study Shares Many Of The Bortz Survey’s Flaws.  However, It Does 
Present At Least Two Significant Improvements. 

The Canadian Claimants submitted their own study, the Canadian study, in conjunction 

with the 2010-2013 Proceedings.  Very similar in structure to the Bortz survey, the Canadian 

study had two objectives; 

61 Testimony of John Mansell, 2010-2013 Copyright Royalty Distribution Proceeding, “The Migration of Live 
Team Sports Programming from Broadcast Television to Cable-Satellite TV,” p. 4.
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1. The primary objective of this research was to estimate the value of Canadian 

programming on Canadian distant signals retransmitted by Form 3 cable system 

operators in the United States; and 

2. A second, and less important, objective was to determine the relative importance 

of other types of programming on three different types of distant signals: 

superstations or TBS; Canadian stations, and United States independent stations.62

The methodology was very similar to that of the Bortz survey.  Both used the telephone 

to collect data, asked constant sum questions allocating over seven categories, allowed for 

ambiguity in “value”, and requested a judgment that respondents did not have experience with 

and could not delve into their memory in order to help them formulate answers.  For these 

reasons alone, I doubt the reliability and validity of the data it collected. 

However, the Canadian study demonstrates two significant improvements over the Bortz 

survey.  First, while the use of the word “value” is still ambiguous (i.e., it may mean different 

things to different people—financial return to business people or the outcome of an arms length 

negotiation to the Judges), and therefore raises doubts about construct validity, its use in the 

Canadian study is at least consistent.  Unlike the Bortz survey, the money question in the 

Canadian study does not arithmetically equate value with investment or resource allocations.  

The Canadian study constant sum question asks for an allocation according to value, not 

resources to be invested. 

Second, while the Bortz survey requires respondents to present their constant sum 

allocations aggregated across all distant signals at once, the Canadian study asks for constant 

sum allocations for only one signal at a time.  The latter judgment is much closer to the 

respondents’ everyday experience in that they make decisions with respect to signals, not classes 

62 Canadian study, p. 4. 
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of programs within signals.  Isolating the components of a single signal is a much more 

manageable task for a cable system operator. 

 The Canadian study methodology is better, if not perfect.  Its improvements produce very 

different results, thereby suggesting that the Bortz weaknesses they cure have very serious and 

deleterious effects in favor of the JSC.  If the results of the Bortz survey were valid, one would 

not expect another study with improved (albeit not perfect) methodology to produce much lower 

estimates than Bortz for the value of Bortz’s clients “relative value.” 

VI. Concluding Remarks 

After submitting my direct testimony, counsel supplied me with the direct testimonies of 

James M. Trautman and Nancy A. Mathiowetz as well as a survey performed by the Canadian 

Claimants in the 2010-2013 Proceedings.  In particular, the Trautman testimony described and 

presented the results of an updated Bortz survey.   Dr. Mathiowetz testimony serves merely to 

put her own personal stamp of approval on that survey and its so-called improvements.  The 

Canadian survey presents two additional allocations using a similar (but somewhat better) 

methodology. 

Nothing in any of these documents eased my concerns over the Bortz survey I opined on 

in my direct testimony.  The so-called improvements are at best minimal and have as much 

potential to weaken the survey as to strengthen it.  Finally, even though the Canadian study has 

several of the same weaknesses the Bortz survey has suffered from, it does have two salient 

improvements that make it a step up from the Bortz survey.  
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No? Any redirect? 

MR. CANTOR: No redirect, Your Honor. 

JUDGE BARNETT: Well, thank you, Mr. 

4 Hartman. If I had known that, I would have let 

5 you go before the break. 

6 

7 day. 

8 

9 

10 

THE WITNESS: No worries. I have all 

JUDGE BARNETT: Thank you . 

THE WITNESS: Thank you, Your Honors. 

JUDGE BARNETT: And our next witnesses 

11 are from the Program Suppliers? 

12 

13 

14 

15 

Steckel? 

MR. OLANIRAN: Yes, Your Honor. 

JUDGE BARNETT: Mr. Steckel? Dr. 

MR. OLANIRAN: Dr. Steckel. Program 

16 Suppliers call Dr. Joel Steckel. 

17 JUDGE BARNETT: It is not an easy 

18 place to get, or an easy place to be for that 

19 matter. 

20 THE WITNESS: But it is nice and snug 

21 I ican see. 

22 JUDGE BARNETT: Will you please raise 

23 your right hand. 

24 Whereupon--

25 JOEL H. STECKEL, 
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1 having been first duly sworn, was examined and 

2 

3 

testified as follows: 

JUDGE BARNETT: Please be seated. 

4 Don't mix up your water bottle with any of 

5 those. It's the second one. 

6 THE WITNESS: This one? This is the 

7 one I just -- no, that's right. Thank you. 

8 JUDGE BARNETT: Mr. Olaniran . 

9 DIRECT EXAMINATION 

10 BY MR. OLANIRAN: 

11 Q. Good morning, Dr. Steckel. Would you 

12 please state your full name for the record. 

13 

14 

15 

A. 

Steckel. 

Q. 

Good morning. My name is Joel Howard 

And would you please provide us a 

16 summary of your educational background? 

17 A. Yes . I have a Bachelor of Arts degree 

18 from Columbia University in Mathematics, where 

19 I was elected to Phi Beta Kappa, and my degree 

20 was awarded summa cum laude. 

21 After that I went to graduate school 

22 at the Wharton School of the University of 

23 Pennsylvania where I got three degrees, a 

24 Master of Arts in Statistics, an MBA, and a 

25 Ph.D. awarded jointly by the Departments of 
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1 Marketing and Statistics. 

2 Q. Who is your current employer and what 

3 is your current position? 

4 A. I am a Professor of Marketing at the 

5 Leonard N. Stern School of Business at New York 

6 University. 

7 

8 

Q. 

A. 

And where else have you worked? 

Oh, before NYU -- and actually during, 

9 including sabbatical -- I have had either 

10 permanent or visiting positions at Columbia 

11 University, Yale, UCLA, and the Wharton School. 

12 Q . So in all, how - - how long have you 

13 been teaching? 

14 

15 

A. 

Q. 

37 years. 

And what is the subject matter of your 

16 specialty? 

17 A. I teach marketing. My particular 

18 interests are marketing research and marketing 

19 strategy and the relationship between them, 

20 managerial decision-making, and branding, and 

21 analyzing data obtained through electronic 

22 commerce. 

23 

24 

25 

Q. 

A. 

Q. 

And how long have you taught at NYU? 

This is year number 29. 

And do you hold any other position at 
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1 NYU? 

2 A. Yes. I am the Vice Dean for Doctoral 

3 Education at the Stern School. It means I am 

4 the chief executive and I oversee all eight of 

5 our wonderful doctoral programs. 

6 Q. And have you held other positions at 

7 NYU? 

8 A . I have been the Department Chair of 

9 two departments . From 1998 to 2004, I was the 

10 Department Chair of the Marketing Department. 

11 Currently, in addition to my Vice 

12 Dean 1 s duties, I serve as the Acting 

13 Chairperson of the Accounting Department, while 

14 

15 

the school looks for someone to replace me . 

Q. And are you a member of any 

16 professional organizations? 

17 A. I am. I 1 m a member of the American 

18 Marketing Association, the American Statistical 

19 Association, the American Association for 

20 Public Opinion Research, the American 

21 Psychological Association, the International 

22 Trademark Association, the Society for Consumer 

23 Psychology, the INFORMS Society for Marketing 

24 Science, sometimes called ISMS . And there may 

25 be one or two others that I just am not 
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1 remembering. 

2 

3 

Q. 

A. 

Okay. And what is ISMS? I 1 m sorry. 

ISMS is the INFORMS. INFORMS is a 

4 professional organization of people, of 

5 academics and practitioners, who study 

6 management science, or the application of 

7 scientific methods to management problems. 

8 ISMS is the INFORMS Society for 

9 Marketing Science, which is the branch of 

10 INFORMS that specializes in marketing problems. 

11 Q. And have you had any leadership 

12 positions in any of these professional 

13 organizations? 

14 A. I was the founding president of ISMS . 

15 Q. And have you published any books and, 

16 if so, how many? 

17 A. I have published four books. And I'm 

18 working on a fifth and sixth as we speak. 

19 Q. And when was your most recent book 

20 published? 

21 

22 

23 

A. 

Q. 

A. 

November 2017. 

And in what areas have you published? 

My first three books were -- one was a 

24 textbook on marketing research. Two were a 

25 textbook and a trade book, both on the same 
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1 subject; the Interface Between Marketing 

2 Research and Marketing Strategy. 

3 The most recent one, available on 

4 Amazon 

5 (Laughter.) 

6 THE WITNESS: -- the most recent one 

7 is called Shift Ahead, and it is how to -- how 

8 to stay relevant, how businesses stay relevant 

9 in a fast-changing environment . 

10 BY MR. OLANIRAN: 

11 

12 

13 

14 

15 to 

Q. 

A. 

Q. 

A. 

55, 50 

Have you published any articles? 

Yes, several. 

And how many, would you say? 

I would say in the neighborhood 

to 60, somewhere. 

of 50 

16 Q. And what are the general subject areas 

17 of your articles? 

18 A. Oh, my research has been very 

19 eclectic. I've -- my research has appeared in 

20 psychology journals, statistics journals, 

21 marketing journals, and actually even law 

22 journals and law reviews. 

23 Q. And have you been qualified by a court 

24 or a tribunal as an expert witness before? 

25 A. Yes, I have. 
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Q. And approximately how many times have 

you been qualified as an expert witness? 

A. Well, I'm going to count two 

categories. One where I have testified in 

court and another where reports I have written 

or studies I have done have been used in 

summary judgment or denials of class 

certification where I was never -- I never 

testified under oath, but I 1 m going to count 

that as the court giving credibility to my 

views. And I would say that is probably 

totaling about 25. 

Q. And have you worked as a 

non-testifying expert outside of the two 

categories that you just described? 

A. I have. I have written several 

reports on cases that have settled. I have 

worked as a consulting expert. I have actually 

been a testifying expert on cases where I was 

deposed, but the case never went to trial, 

where I didn't have an opportunity to be 

qualified by the court. 

And I would say when you add up all 

those together, it's probably another 40. 

Q. Okay. And before what types of bodies 

Heritage Reporting Corporation 
(202) 628 - 4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

3260 

1 have you been qualified by? 

2 A. Federal Court, District Court, 

3 Arbitration Boards, NAD proceedings. 

What are NAD proceedings? 4 

5 

Q. 

A. The National Advertising Division of 

6 the Better Business Bureau. And that ' s -- I 

7 think that's about it. 

8 Q . And can you tell us the substantive 

9 areas of law involved in the cases in which you 

10 have been involved as an expert witness, 

11 whether you testified or not? 

12 A. Sure . A lot of it is trademark. Some 

13 of it is patent, antitrust, licensing 

14 agreements, tax. Did I say -- I said patents. 

15 It depends, if there is an issue of -- related 

16 to marketing or data analysis that I can 

17 provide value. 

18 Q. Okay. And in what subject areas have 

19 you been qualified to testify in, I mean, in 

20 the subject areas of your expertise? 

21 A. Marketing, marketing research, 

22 consumer surveys, marketing strategy, branding, 

23 forecasting, valuation, et cetera. 

24 Q. Okay . And could you describe 

25 generally your experience with survey research? 
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A. Survey research is a big part of my 

life. I was -- first of all, as I mentioned 

3 earlier, I am an author of a textbook on 

3261 

4 marketing research, much of which is about how 

5 to conduct consumer surveys and surveys in 

6 general . 

7 A lot of my research has been on 

8 survey methodology. When I took a sabbatical 

9 once, I went in-house at a survey research firm 

10 to be an in-house consultant for a few months. 

11 I was the editor of a journal for six 

12 and a half years, in which case I evaluated 

13 probably a couple of hundred surveys a year, as 

14 

15 

to their publishability . Pretty broad. 

Q . 

16 surveys? 

17 

18 

A. 

Q. 

And have you conducted your own 

Very frequently. 

And how many surveys would you say you 

19 have conducted on your own? 

20 

21 

A. 

Q. 

Probably hundreds . 

And of those surveys that you 

22 conducted on your own, what percentage utilize 

23 survey questionnaires? 

24 A. I would say almost all of them, if not 

25 all of them. I can't recall any that did not. 
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Q. And how many of those survey 

questionnaires did you design on your own? 

A. 

Q . 

All of them. 

And have you ever evaluated survey 

5 research conducted by others? 

6 

7 

8 

A . 

Q. 

A. 

Yes. 

And about how many? 

Well, as I said, as journal editor, 

3262 

9 probably a couple hundred a year for six and a 

10 half years. And I have done it in the context 

11 of being an expert in litigation, I don 1 t know, 

12 maybe between 10 and 20 times. 

13 

14 

15 

Q. And in what industries have you 

applied your survey research experience? 

A. Again, a wide variety. Consumer 

16 packaged goods, consumer electronics, 

17 pharmaceuticals, medical devices, blood glucose 

18 meters, and more recently slot machines. 

19 Q. And has any of your survey work 

20 involved valuation? 

21 

22 

A. 

Q. 

23 please? 

A . 

Yes. 

And could you give an example of that, 

Sure. Let me -- let me start with a 24 

25 litigation that was that the material of 
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1 which I know is in the public domain. Well, I 

2 don't even have to go into all the detail. 

3 The valuing of fat content on a salty 

4 snack food, valuing the use of a brand name on 

5 a residential complex, valuing a patent that 

6 was allegedly infringed in the manufacturing of 

7 a DVR. 

8 Q. Okay. Thank you. 

9 And did you submit a more detailed bio 

10 of your background and experience with your 

11 testimony? 

12 

13 

14 

A. I did. 

MR. OLANIRAN: Your Honors, we offer 

Dr. Steckel as an expert in market research, 

15 survey research, and valuation. 

16 JUDGE BARNETT: Hearing no objection, 

17 Professor Steckel is so qualified. 

18 MR. OLANIRAN: Thank you, Your Honor. 

19 BY MR. OLANIRAN: 

20 Q. Dr. Steckel, what were you asked to do 

21 in this proceeding? 

22 A. I was asked to do two different things 

23 at two different times. First, I was asked to 

24 render a professional opinion on the 2004-2005 

25 Bortz surveys as to their reliability and 
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1 validity. 

2 And then I was asked to also render a 

3 similar opinion on the 2010-2013 Horowitz 

4 surveys and to express a general opinion as to 

5 which one is more suitable to the current 

6 proceedings. 

7 Q. Just a point of correction. You said 

8 2004/2005 Bortz surveys . Did you mean 

9 2010-2013 Bortz surveys? 

10 A. Well, that's -- no, I did mean 

11 2004 - 2005 because that was the first thing I 

12 was asked to do. 

13 

14 

Q. 

A. 

Okay. 

Right? And compare that to the 

15 structure of the 2010-2013 Horowitz surveys. 

16 The second set of tasks I was asked to 

17 perform were -- occurred after the 2010-2013 

18 Bortz surveys were submitted. 

19 And therein I was asked to assess 

20 whether any improvements to the 2010 -- from 

21 the 2004-2005 Bortz surveys, alleviated any 

22 concerns I had about those earlier Bortz 

23 surveys. 

24 I was also asked to render an opinion 

25 on whether Dr. Nancy Mathiowetz's support of 
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1 those surveys alleviated any of the concerns I 

2 had. 

3 And the third thing I was asked to do 

4 in the second wave of tasks was to render an 

5 opinion on whether the survey submitted by the 

6 Canadian Claimants changed my view of -- of any 

7 of the Bortz surveys. 

8 Q . Okay . Thank you for that 

9 clarification. 

10 Did you prepare written reports of 

11 your findings and conclusions? 

A. 

Q. 

I did. 

And you should have a black binder in 

12 

13 

14 front of you with a green cover. Do you see 

15 that? 

16 

17 

A. 

Q . 

I do. 

Would you please turn to the document 

18 marked as Exhibit Number 6014, 6-0-1-4. 

19 

20 

A. 

Q. 

Yes, sir. 

And would you please identify that 

21 document? 

22 A. This document is the direct testimony 

23 which reflects my work in the first wave of 

24 assignments I was given in this matter . 

25 Q. That would be the Written Direct 
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1 Testimony of Joel Steckel, filed on December 

2 

3 

4 

22nd? 

A. 

Q. 

That's correct. 

Would you please also turn to the 

5 document marked as Exhibit 6015. 

6 

7 

A. 

Q. 

8 document? 

9 A . 

Yes. 

And would you please identify that 

That document, entitled Rebuttal 
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10 Testimony of Joel Steckel, submitted September 

11 15th of 2017, reflects the work I've done in 

12 the second wave of tasks that I mentioned a few 

13 minutes ago. 

14 Q. And are these the reports of your 

15 findings and conclusions submitted in this 

16 proceeding? 

17 

18 

A. 

Q. 

Yes, they are. 

Were you responsible for preparing 

19 these reports? 

20 

21 

A. 

Q. 

I was. 

And do you have any corrections or 

22 additions to either one of the exhibits? 

23 

24 

A. 

Q. 

Not at this moment. 

Do you declare Exhibits 6014 and 6015 

25 to be true and correct and of your personal 
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A. 

Q. 

They appear to be, yes. 

These exhibits are already admitted 

4 into evidence, so we don't need to move for 

5 admission. 

3267 

6 I would like to focus on your opinion 

7 and conclusions as set forth in your written 

8 direct testimony, but, first, I wanted to ask 

9 you some questions regarding your understanding 

10 of the compulsory licensing proceeding. Okay? 

11 

12 

A. 

Q . 

Okay. 

And what is your understanding of the 

13 question at issue in this proceeding? 

14 A. That these proceedings are being 

15 conducted to allocate copyright royalties to 

16 the copyright owners of programs that were 

17 distantly transmitted by U.S. cable television 

18 stations in the years 2010 to 2013. 

19 Q. And what is your understanding of the 

20 standard which has been used to make the 

21 allocation determination? 

22 A. My understanding of the standard is 

23 that the royalties are to be allocated 

24 according to the relative marketplace values of 

25 the programming in each of the categories at 
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issue . 

Q. And do you know the types of evidence 

that decision-makers have relied on in 

allocating royalties in past proceedings? 

A. Well, historically my understanding is 

that decision-makers have relied on viewing 

data. 

But in the last couple of proceedings, 

my understanding is that decision-makers have 

used a survey proffered by the Joint Sports 

Claimants and conducted by the Bortz 

organization, the Bortz survey, as a basis from 

which to base -- to make those allocations. 

Q. Okay. And I would also like to ask 

you some questions regarding survey research, 

your knowledge of survey research in general. 

What is the purpose of surveying as a 

research method? 

A. Surveys are used as a research method 

to generalize about the characteristics of some 

population from examining information on a 

subset of that population. Usually that 

population is a set of people or a set of human 

beings. 

So at least in my world survey 
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1 research most often generalizes about --

2 generalizes the attitudes, experiences, 

3 opinions or interests of a population at large 

4 by sampling a subset of that population. 

5 Q. And are there any generally-accepted 

6 criteria that a survey must conform to in 

7 general? 

8 A. There are. Lots of professional 

9 organizations have a wide variety of lists of 

10 these are what a survey should conform to, and 

11 this is how -- the characteristics a survey 

12 should have. 

13 But when it comes down to it, in my 

14 view there are really only two things . They 

15 all fall into two considerations. A survey 

16 must be reliable and a survey must be valid. 

17 And as researchers we refer to that as 

18 the reliability and validity of the survey. 

19 Q. I 1 m sorry. And what does reliability 

20 mean? 

21 A. Okay. I was about to get to that. 

22 Reliability refers to the consistency of any 

23 measure that is taken. So, for example if you 

24 take a measure and I take a measure or if I 

25 take a measure twice, we're going to get the 
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same reading . We're going to get the same 

value of the measurement. 

3 So - - and validity refers to the 

4 ability of a survey to represent what it is 

5 actually supposed to represent . 
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6 And a particular type of validity that 

7 is at issue in this case, in my opinion, is 

8 construct validity, which means that what you 

9 are measuring, what your measure actually 

10 reflects what it is you are, indeed, measuring. 

11 So let me illustrate. Let me give you 

12 an example with my watch. Sunday was Daylight 

13 Savings Time. It changed. Suppose I forgot to 

14 move my watch ahead . 

15 If we looked at my watch, if the 

16 Judges and I all looked at my watch, we would 

17 get the same reading. That would be a reliable 

18 measure of the time. 

19 It would not be a valid measure of the 

20 time because it would be wrong. It would not 

21 be reflective of what the time is. It would be 

22 an hour off. 

23 So that's an example of the 

24 distinction between reliability and validity. 

25 And so looking at a -- at my watch, which 
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1 wasn't reset, would be -- would not have 

2 construct validity as a measure of time, but, 

3 if I had reset it, it would. 

4 Q. Are there general practice principles 

5 that help ensure validity and reliability of 

6 survey measures? 

7 A. There are . And that is, indeed, where 

8 the professional organizations and scientific 

9 governing bodies, if you will, come in. The 

10 Council of American Survey Research 

11 Organizations, the American Association of 

12 Public Opinion Research, all have their own Ten 

13 Commandments of survey research, if you will. 

14 The Federal Judicial Center Manual of 

15 Complex Litigation has seven characteristics to 

16 which a survey must conform. 

17 

18 

Q. 

A. 

Could we go to -- I'm sorry. 

And I believe those are in my direct 

19 testimony. 

20 Q. Could we go to page 8. There you go. 

21 Would you please talk about the 

22 Federal Judicial Center Manuel of Complex 

23 Litigation and the factors that you were just 

24 talking about? 

25 A. Well, this is a list that generally 
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1 governs a lot of the expert witness work that I 

2 have done and that I have been asked about. 

3 This is just one set of criteria that 

4 when you take a look at, are all collectively 

5 designed to ensure the reliability and validity 

6 of a survey that is being performed. 

7 For example, the data are accurately 

8 reported, the population is clearly chosen and 

9 defined. One that I think is important here is 

10 that the questions asked were clear and not 

11 leading . 

12 Q. Okay. And I also want to ask you, are 

13 you familiar with the survey research type 

14 

15 

16 

17 

known as constant sum? 

A. 

Q. 

A . 

Yes. 

And what is constant sum? 

Constant sum scales or constant sum 

18 measures are the types of measures that are 

19 derived when a survey respondent is given a 

20 certain number of points or chips or -- or 

21 specific objects to allocate or marble to 

22 allocate across several categories according to 

23 some criterion. 

24 Q. And under what circumstances are 

25 constant sum questions used? 
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A. Well, constant sum questions are --

are common in marketing research. If I wanted 

to ask a consumer, for example, to allocate 100 

chips according to their relative preference 

for Coke and Pepsi, and they may say 67/33, and 

that gives me some information about which they 

prefer and something about the magnitude by 

which they prefer one to another . 

Q. Now, turning to the testimony that you 

discuss, in your testimony, the Bortz -- you 

discuss the following testimonies. You have 

the Bortz survey questionnaire used for 2010 

through '13; is that correct? 

A. Yes. 

Q. You also address the Horowitz surveys 

used for 2010 through '13; is that correct? 

A. Yes. 

Q . And then the Bortz survey used in the 

1 04-'05. Is that right? 

A. Yes. 

Q. So let me start first with the 2010 

through '13 Bortz survey as addressed in your 

testimony. Okay? 

A. Sure. 

Q. And what is your understanding of the 
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1 objective of the 2010 through '13 Bortz survey? 

2 A. My understanding is that the Bortz 

3 survey was designed to measure the relative 

4 value to cable system operators of the various 

5 categories of retransmitted, distantly 

6 retransmitted programming. 

7 Q. Okay. And what is your general 

8 understanding of the process for the 2010 

9 through '13 Bortz survey? 

10 A. Well, I don't think there was anything 

11 tremendously unusual about the process, that a 

12 stratified sample was constructed of Form 3 

13 cable systems, which were then subject to a 

14 which at which an individual was identified 

15 as being the person most responsible for signal 

16 investment decisions. 

17 And then that individual was put 

18 through a telephone interview in which some 

19 initial questions were asked, some warm-up or 

20 lead-in questions, leading to the -- what I 

21 like to call the money question, which was the 

22 constant sum resource allocation question . 

23 Q. And let's now switch over to your 

24 understanding of the Horowitz -- the 2010 

25 through '13 Horowitz survey. 
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What is your understanding of the 

objective of the Horowitz 2010 through '13 

3 survey? 

4 A . Well, the Horowitz survey had two 
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5 objectives, as I understand it. One is similar 

6 to the Bortz survey, to assess the relative 

7 value of the categories of programming. 

8 But also the Horowitz survey put forth 

9 a few improvements, quote/unquote, to the 

10 original Bortz survey, to the 2004/2005 version 

11 of the Bortz survey. 

12 And a secondary objective was to see 

13 what the impact of those improvements would be. 

14 Q. Okay. And what is your understanding 

15 of the process undertaken by Horowitz in 

16 conducting the 2010 through '13 survey? 

17 A. Well, as I say, the process was 

18 relatively similar, except for the 

19 implementation of some alleged improvements. 

20 

21 

Q. 

A. 

Do you have that in your - - in your 

It's in my report, in my direct 

22 testimony. And I believe it is on pages, if I 

23 remember, 19 to 20. Did I get that right? 

24 Yes, I did. 

25 Q. I think it starts on page 19 of 
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A. 

Q. 

A. 

Okay. 

Please proceed. 

So here are the improvements or, 

3276 

5 unlike Bortz, which has only one category for 

6 sports, Horowitz distinguishes between live 

7 professional and college team sports. 

8 Horowitz enhances program category 

9 descriptions by providing examples. Bortz --

10 and this is relative to the 2004-2005 Bortz 

11 survey. 

Q . 

A. 

Okay. 

Bortz asks for resource allocation 

12 

13 

14 from a complete predefined list. The Horowitz 

15 survey customizes its list. Bortz repeatedly 

16 asks questions about types of programming 

17 during the years across all stations, other 

18 than the national network programming from ABC, 

19 CBS, and NBC. 

20 The Horowitz survey continuously 

21 continually reminds respondents about the 

22 specific broadcast stations at issue. 

23 More specific, the Bortz survey does 

24 not include systems that carry only PBS 

25 stations or systems that carry only Canadian 
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1 stations . The Horowitz survey does. 

2 The Horowitz survey provides warm-up 

3 questions, which the updated Bortz survey did, 

4 intended to enhance the likelihood of low 

5 reason, non-reflective responses. Bless you. 

6 

7 

JUDGE BARNETT: Thank you. 

THE WITNESS: And, unlike the Bortz 

8 survey, the Horowitz survey reminds responses 

9 not to assign any value to programs that are 

10 substituted for WGN's blacked-out programming. 

11 And I believe that's it. 

12 BY MR. OLANIRAN: 

13 

14 

15 

Q. Okay. Now, just to make the record 

clear, you made the -- you keep making the 

reference to the '04-'05 Bortz survey. 

16 To be clear, your direct testimony 

17 addresses the Horowitz survey, which is based 

18 on the '04-'05 Bortz survey; is that correct? 

19 A. The improvements to the Horowitz 

20 survey made or the changes the Horowitz survey 

21 made were changes from the '04-'05 Bortz 

22 survey, not changes from the 2010 to 2013 Bortz 

23 survey. 

24 Q. Okay. Because as of when the Horowitz 

25 report was submitted, this was during the 
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A. Right. They obviously had no access 

to the Bortz 2010 - 2013 surveys. 

Q. Thank you. And do you have an opinion 

about whether the 2010- 1 13 Bortz survey and the 

2010 through 1 13 Horowitz survey can assist in 

the determination of relative marketplace value 

of programming at issue in this case? 

A. I do . 

Q . And what is that opinion? 

A. Well, my opinion is that, frankly, I 

don't think either one of them can. I don • t 

think either one of the surveys is useful for 

determining the relative marketplace value of 

the various categories of programming in the 

retransmitted signals. 

Q. And why not? 

A. Lots of reasons. So -- but they fall 

into two categories. One is that the measure 

obtained from the constant sum resource 

allocation question lacks construct validity 

for marketplace value. In other words, it does 

not measure marketplace value. 

The second is that the task that a 
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1 respondent goes through in answering that money 

2 question, the constant sum resource allocation, 

3 is really too complex to be reliable or valid 

4 at all. 

5 Q. So let's take the first reason, which 

6 is the construct validity issue. 

7 So are you saying that the constant 

8 sum allocation question in the Bortz survey 

9 does not measure marketplace value? 

10 A. That's exactly what I'm saying. 

11 Q. And can you explain this, what you 

12· mean, and why you think it doesn't? 

13 

14 

15 

A. Sure, I can. It would be useful if we 

have a copy of a Bortz questionnaire. 

Q. Could we pull up Exhibit 6020, please. 

16 Thank you. 

17 

18 

19 

20 

A . 

Q. 

A . 

Q. 

Okay. 

Do you see that in front of you? 

I do. 

Okay. Now, this is Exhibit 6020 and 

21 it is a restricted exhibit. But I don't 

22 JUDGE BARNETT: Mr. Olaniran, I think 

23 Ms. Plovnick just used a blank form in her 

24 examination of the prior witness. I see no 

25 reason we can't use that blank form instead of 
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1 one that is filled in. 

2 MR. OLANIRAN: We would have to go to 

3 Exhibit, I think, 1001. I don ' t know if she 

4 still has that up. That would be the Bortz 

5 report. 

6 THE WITNESS: That would be fine with 

7 me. 

8 MR. OLANIRAN: Do you have that up? 

9 Thanks a lot. 

10 I think she was looking at B-20. 

11 

12 

13 

14 

MR. GARRETT: 20. 

MR. OLANIRAN: Thank you. 

THE WITNESS: Okay. So this is a very 

I'm sorry. 

15 BY MR . OLANIRAN: 

16 Q. And you were talking about your 

17 concern about whether or not the constant sum 

18 question was -- measured marketplace value . 

19 

20 

21 

A . 

Q. 

A. 

That's right. 

And you were about to discuss why. 

So there are two bridges that would 

22 have to be crossed for the constant sum value 

23 allocation to reflect marketplace value . And 

24 the question and the Bortz methodology does not 

25 cross either of the bridges. 
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The first one is in the very first line of 
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3 Question 4a: Now I would like you to estimate 

4 the relative value to your cable system of each 

5 category of programming, actually broadcasted 

6 by the stations I mentioned, et cetera. 

7 Relative value is not necessarily 

8 marketplace value. The term 11value 11 here is 

9 ambiguous. There are a variety of ways that 

10 people can interpret value, at least in this 

11 case in particular . How much money does the 

12 company make from each of these categories? 

13 What is the financial return? 

14 And in my experience as a business 

15 school professor, when people talk about the 

16 value of an asset or the value of an 

17 investment, that is what they are talking 

18 about. 

19 In contrast, marketplace value is 

20 usually interpreted as some measure of price or 

21 the outcome of an arms-length negotiation. And 

22 those are two very different things. 

23 Q. Now, do you have an illustration of 

24 how this could be different? Oh, these are 

25 different, I'm sorry, two different things. 
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1 

2 

A. Well, they are different because one 

is a price and one is how much money it makes 

3 the company. If the amount of money it makes 

4 the company isn't greater than the price, I 

5 won't buy it. 

6 I think the second bridge is where I 

7 have a more effective illustration, and that is 

8 between value and the allocation task itself. 

9 Okay? And so the allocation is based on an 

10 instruction, what percentage of any of the 

11 fixed dollar amount would your system have 

12 

13 

14 

spent on whatever. Okay. 

So it -- for this question to have 

construct validity, this question or the 

15 answers to this -- to this question have to 

16 correspond to value. How much I spend has to 

17 correspond to how much it is worth. And I have 

18 created a stylized example that demonstrates 

19 that that is not true. 

20 

21 

Q. 

A. 

And 

And it is on page 26 and 27 of my 

22 direct testimony. 

23 

24 

Q. 

A. 

Okay . 

And so for purposes here, I'm going to 

25 assume that -- two things. One, that value is 
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1 

2 

financial return, how much money it makes the 

company. 

3 And I have a simple example where a 

4 cable operator has to invest $500 in two 

5 signals, each of which represents a unique 

6 category. One represents movies and one 

7 represents non-network news. 

8 And I have to allocate $500 according 

9 to those two categories. Okay? 

10 So there are two tabies on page 27. 

11 The first one is a payoff table. 

Q. 

A. 

And what do you mean by payoff table? 

A payoff table tells you what the 

12 

13 

14 payoff would be or the financial return from an 

15 investment of part of that $500 in each of the 

16 two categories, movies or non-network news. 

17 So, for example, if I invest $300 in 

18 movies, I will get a financial return of 

19 $100,500. 

20 Q. 

21 table? 

22 A. 

23 table. 

24 

25 

Q. 

A . 

You are still looking at the first 

I am still looking at the payoff 

Thank you. 

If I invest $500 in non-network news, 
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1 I will get a financial return of $13,825. 

2 

3 

Q. 

A. 

Okay. 

Okay? So I'm going to consider 

4 everything in increments of $100 . 
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5 The table below, the second table, is 

6 a scenario table which lists six possible 

7 scenarios or ways to allocate that $500. 

8 0/500, 100/400, all the way down to 400/100, 

9 500/0. 

10 Q. And the pairs that you have just read 

11 are possible combinations of -- possible 

12 combinations of your investment in movies and 

13 non-network news? 

14 A. Right. It is the allocation of my 

15 $500 across the two categories . 

16 

17 

Q. 

A. 

Okay. 

So then in the second set of columns, 

18 in this scenario table I have the corresponding 

19 payoffs that were taken from the payoff table 

20 above. 

21 So, for example, in the third row, I 

22 have $200 for movies and $300 for network news. 

23 If you go to the payoff table and see 

24 resources invested in movies, I have $100,400, 

25 which is what - - which is the corresponding 
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entry in the scenario table. 

And so total return, or total value, 

total money made from this resource allocation 

is maximized -- well, actually, you get that in 

the last column by adding up the two entries in 

the return from movies and return from 

non-network news column. 

You add those two up and you get total 

return and you can see total return is 

maximized by an allocation of $100 to movies, 

$400 to network news. 

However, that being the optimal and 

the rational business allocation, that is very 

different from the total return that you get, 

which is over -- which is about 90 percent 

movies, 10 percent non-network news. 

If, going back to Bortz, if I'm 

responding to this questionnaire as somebody 

who is considering value as how much money it 

makes the station, then I would allocate $100 

to movies and $400 to network news. 

But for the - - for the correspondence 

to be made between value and resource 

allocation, that would imply that I would have 

to spend 90 percent of the resources on movies, 
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1 which is very different than the optimal 

2 allocation, which only has 20 percent of the 

3 resources spent on movies. 

4 So resource allocation does not 

5 correspond to value when value is thought of as 

6 how much money is being made. 

7 Q. So are you saying that Bortz are 

8 responding to think about financial return, 

9 when they hear the word 11 value 11 in that 

10 Question 4a that we were just looking at? 

11 A. Well, I would be amazed if some of 

12 them weren't, because in my experience that's 

13 the most common interpretation of the word 

14 11value 11 when it comes to a business asset, 

15 which these signals are. 

16 But it doesn't have to be. There is a 

17 reasonable interpretation of the word 11value 11 

18 in that question that leads to a conclusion 

19 that resource allocation does not represent 

20 that term value, that interpretation of value. 

21 Q. Could there be other interpretations 

22 of value? 

23 A. Well, you know, I -- I'm not sure 

24 exactly what they are. I mean, you know, 

25 somebody could maybe be guessing as to what the 
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1 price would be, the marketplace value, or the 

2 result of an arm's-length negotiation might be, 

3 but I would be surprised. 

4 Well, let me put it this way. I will 

5 be conservative. I will be surprised if nobody 

6 read the word "value" in that question as 

7 referring to how much money would be made by 

8 the investment. 

9 JUDGE STRICKLER: You are saying the 

10 question is inherently ambiguous because there 

11 is no clarity in that regard as to the 

12 distinction between marginal value and total 

13 value? 

14 THE WITNESS: Well, I haven't even 

15 talked about marginal value. I'm talking about 

16 increments. I am not looking at marginal yet. 

17 Incremental is related to marginal, 

18 but I'm saying the question is ambiguous in 

19 that it -- in that it doesn't define value . 

20 I'm also saying that the assumption 

21 that -- that any definition of value is related 

22 to resource allocation, unless that definition 

23 of value is how much I'm going to allocate my 

24 resources to, is incorrect. 

25 BY MR. OLANIRAN: 
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1 

2 

Q. And so let's turn to the second major 

reason that you believe the Bortz measures fall 

3 short of the mark with regard to - - you spoke 

4 about the complexity of the money question, I 

5 think you said. 

6 

7 

A. 

Q. 

Yes. 

And would you please elaborate on what 

8 you mean by the complexity of the question? 

9 A. Well, I think the mental model or the 

10 mental process that a respondent has to go to · 

11 to answer that allocation question in an 

12 appropriate way is extremely complex and 

13 difficult . And that's aside from whatever the 

14 

15 

definition of value is. 

So there's actually, in my direct 

16 testimony, there is an 11-step process that is 

17 outlined. 

18 

19 

Q. 

A. 

Look at page 29, I think. 

Sounds about right. Okay. So when I 

20 first studied the 2004 - 2005 Bortz surveys and I 

21 wanted to decide what was -- or examine what a 

22 respondent had to do to actually allocate those 

23 resources, regardless of what that allocation 

24 meant, regardless of whether it related to 

25 value or not, this was the 11 -- this was the 
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1 11 steps I came up with. 

2 Now, the revised Bortz survey, these 

3 11 steps are somewhat different, but they are 

4 still a little -- they are still similar in 

5 characteristic. 

6 So, for example, the first three 

7 steps, recall the stations carried by the cable 

8 system, recall all types of programming 

9 offered, mentally separating out programming 

10 from network programming, and remembering about 

11 Fox, this is all for the purpose of identifying 

12 the programming that is compensable or that I 

13 understand to be compensable. Okay? 

14 Then 4 is organizing them into 

15 categories . 

16 5 is no longer necessary because of 

17 the removal of the subscriber acquisition and 

18 retention phrase from the question. 6 is 

19 simply the accounting of costs. 

20 But 7 is really an extremely important 

21 step. 7, in conjunction with -- can we scroll 

22 back up, please -- so 4 and 7, organizing the 

23 programming on stations into program categories 

24 and 7 is mapping the unit of acquisition to the 

25 categories of programming offered . 
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1 

2 

3 

And I have a demonstrative that helps 

illustrate the complexity of doing 4 and 7. 

Q. Okay. Let's go to the first slide, 

4 please. And can you please describe the 

5 demonstrative? 

6 A. Yeah, happy to. 

7 So this example is assuming that a 

8 cable system has two signals and has allocated 

9 the program on those two signals into four 

10 into six categories. And this is what a 

11 respondent has to do in order to be able to 

12 successfully answer the question. 

13 The respondent makes decisions with 

14 respect to, and has as units of their analysis, 

15 the things on the left-hand side of this map . 

16 Q. And what are those sorry to 

17 interrupt you. What are those things? 

18 A. The signals on the component programs, 

19 the compensable component program. 

20 

21 

Q. 

A. 

Thank you. 

What Bortz is asking them is about 

22 things on the right. And so in order for the 

23 respondent to be able to effectively allocate 

24 resources in a manner consistent with the Bortz 

25 request, they have to go through this map in 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

3291 

1 realtime on a telephone survey. 

2 And this is for a simple case. This 

3 is for a case where there are two signals. And 

4 I want to start with this as an illustration. 

5 So if we go to the next slide, this is 

6 what happens if we go to four signals. We have 

7 a spider web, a very complex spider web . 

8 Q. Could you please explain what's going 

9 on with this spider web? You have four signals 

10 and --

A. 

Q. 

A. 

Four signals, each with ten programs. 

Okay. 

And the respondent in coming up with 

11 

12 

13 

14 the resource allocation across categories has 

15 to map what's in those signals to the six 

16 categories on the right, and this, it looks 

17 like either a spider web or something out of a 

18 Star Trek laser fight. 

19 

20 

Q. 

A. 

And the lasers you are referring to 

Are the links between the programs 

21 within signals, nested within signal on the 

22 category. 

23 Q . And those are the arrows leading from 

24 each program being mapped to a particular 

25 category as required by the surveys; is that 
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1 correct? 

2 A. Right. And so -- but we're still even 

3 not done. We're not done because what the 

4 respondent then has to do, once he or she does 

5 this -- and I remind you, in the Bortz survey 

6 and the Horowitz survey he or she is doing this 

7 on the telephone in realtime -- what the 

8 respondent has to do is then aggregate within 

9 each category. 

10 So, in other words, let me try to give 

11 you an example that may bring this to life a 

12 little bit more. 

13 My wife and I tend to go shopping at a 

14 

15 

mall in New Jersey called the Garden State 

Mall. And particularly she likes Nordstrom's 

16 in that mall. So over the years I have bought 

17 a lot of neckties in that mall. 

18 So what Bortz is asking a respondent 

19 to do is akin to asking me how much did I pay 

20 for the blue that's in my neckties that I 

21 bought in the Garden State Mall in that 

22 Nordstrom's, where going to the Nordstrom's and 

23 the Garden State Mall is like separating the 

24 compensable from the non-compensable 

25 programming. 
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3 Brothers in Manhattan, or wherever. Okay? And 

4 then the blue, aggregating the blue is like 

5 each of these spokes in the spider web. 

6 And so that's the kind of task that 

7 Bortz is really asking its respondents to 

8 perform. And I just think that is pretty hard. 

9 Q. I am wearing a necktie with three 

10 different types of blues. I don't know what 

11 that means. 

12 A. Yeah, I know. If I had thought in 

13 advance, I would have brought a multi-colored 

14 tie to better illustrate. But this one would 

15 be easy. It's all blue. 

16 Q. But going back to, again, staying with 

17 the complexity of these problems, do you have 

18 -- do you understand that there are certain 

19 types of broadcast signals on which all of the 

20 programming on those broadcast signals are 

21 compensable, such as the programs on Fox, for 

22 example? 

23 

24 

25 

A. 

Q. 

A. 

Okay. 

Are you aware? 

So then if that's the case, that's 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

1 

( 
2 

3 

4 

5 

6 

7 

8 

9 

. 10 

11 

12 

13 

( 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

( 

3294 

like incorporating a solid blue tie. That 

makes my task just a tiny bit easier because I 

don't have to worry about whether any of my 

solid blue ties were bought at Nordstrom's or 

Brooks Brothers. 

Q. Well 1 actually, I was asking a 

different question. On Fox broadcast stations, 

all of the programs are compensable. 

A. I see . 

Q. Yes. 

A . All right . So I didn't, I'm sorry, I 

did not understand your question. So this 

spider web then becomes infinitely more 

complex. 

So let's say if a Fox program is on 

average an hour and my guess is that they are 

not, that they are probably on average shorter, 

if not almost all shorter, then there would be 

24 instead of ten elements in a signal A -- if 

signal A was Fox, then it wouldn't stop at 

program 10. It would stop at program 24 or, if 

all the programs were half hours, program 48. 

And just making this an -- it makes it 

an impossible task to navigate a spider web 

that is that large. 
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Q. Would it be acceptable if the 1 

2 respondents were familiar with what they have 

3 been asked to do? 

4 A. But they are not. That's the point. 

5 The respondents make decisions and live all day 

6 on the left-hand side of the spider web. They 

7 are asked to make aggregate judgments on the 

8 right-hand side. So they are not familiar with 

9 the kind of judgment. 

10 If the questions asked about programs 

11 or specific signals or even, as the Canadian 

12 Claimant study does, categories or programs 

13 within signal, that might be a little bit 

14 

15 

easier . 

But this is just impossible because 

16 there's the aggregation element. There is the 

17 separation, the transmission through the spider 

18 web, and then the aggregation on the right-hand 

19 side. 

20 And this is a very, very unfamiliar 

21 

22 

23 

24 

25 

judgment to the respondents. I have not read 

anything in the record or in the rebuttal 

testimonies to me that talked about this being 

a judgment that people make. 

I have read testimony that said that, 
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1 yes, people make judgments about categories, 

but not in this manner. Not in this manner . 

Okay . 

2 

3 

4 

Q . 

A. There is an example that I use with my 

5 students that I think might be very 

6 illustrative. 

7 

8 

Q. 

A. 

Sure. 

So if I were to stand up and ask you 

9 how tall I am, you probably would be pretty 

10 close. I am about 5-10. So you would probably 

11 be pretty close . You would be within an inch, 

12 inch and a half, something like that. 

13 But i f I stood up and asked you how 

14 long my leg was, that would be a pretty hard 

15 judgment to make. All right? Because it is 

16 not something you have ever done before or you 

17 are not used to and it doesn ' t happen very 

18 often . 

19 And things that are less familiar are 

20 -- the judgments are less valid and less 

21 reliabl e. It gets even worse when you have to 

22 aggregate, as you have to on the right-hand 

23 side of this picture . 

24 So if I extend that example, if I 

25 extend that task to the following : If I stand 
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1 up -- and I do this in class all the time, and 

2 it never fails to work -- I stand up. I ask 

3 students to write down the length of -- or the 

4 distance from the floor to my hip, from my hip 

5 to my lower armpit, from my armpit to where my 

6 chin projects, from my chin to the top of my 

7 head. 

8 I ask them to write down those five 

9 elements. And then I ask them how tall I am. 

10 And the last thing I ask them to do is to add 

11 up those five elements . 

12 You know, from a lot of my -- the 

13 responses my students have given, I should have 

14 had a professional basketball career . It is 

15 not unusual for me to be eight feet tall when 

16 you add them up. 

17 It is also -- it is less common but it 

18 is not rare for me to be below five feet also. 

19 All right? So aggregation of unfamiliar 

20 judgments creates a huge problem in the 

21 validity. And that's what 1 s going on here. 

22 Q. Okay. I want to ask, is there a 

23 general theory as to how survey respondents 

24 answer complex questions? 

25 A. Yes, it's called satisficing. 
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And what is that? 

It is well established that survey 

3 respondents in general are not willing to put 

4 in the enormous work that would often be 

5 required in very difficult -- to answer very 

6 difficult questions. 

7 You can imagine, you know, when you 

8 get a telephone survey at home, if the 

9 questions aren't simple, you are out of there. 

10 So what survey respondents do -- and 

11 it gets worse the more complicated the question 

12 is -- is they take shortcuts, sometimes called 

13 heuristics, in order to create a defensible way 

14 to answer any given question. 

15 The more complicated the question, the 

16 more likely they are to use heuristics and 

17 shortcuts. And shortcuts and heuristics are 

18 known to be notoriously unreliable ways of 

19 making judgments. 

20 And the Princeton psychologist, Daniel 

21 Kahneman, won a Nobel Prize largely for showing 

22 that, that that's what people do and they often 

23 make suboptimal decisions because of that. 

24 Q. Okay. Now, you implied earlier that 

25 the complexity -- the complexity -- the 
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1 complexity is compounded by the fact that this 

2 

3 

4 

survey is done by telephone. 

Could you please elaborate on that? 

A. Yes. As complicated as this is, doing 

5 it over a telephone makes it worse . And there 

6 are two reasons or there are at least two 

7 reasons or there are two outstanding reasons. 

8 Number 1 is respondents are less 

9 engaged over a telephone. It is much easier to 

10 hang up on someone than it is to walk away from 

11 them when you are having a face-to-face 

12 exchange of questions and answers. That's 

13 Number 1. 

14 And, Number 2, if you do it 

15 face-to-face, and if this interview were 

16 conducted face-to-face, or even on-line, the 

17 respondents would have in front of them or 

18 could have in front of them the signals, a list 

19 of the signals that they had to deal with, and 

20 the list of the categories that they had to 

21 answer about, instead of going back and forth, 

22 back and forth. 

23 The visual aid would help structure 

24 thinking a little bit . I am not sure the 

25 survey would be much better, but the problems 
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1 with the study are exacerbated by the fact that 

2 

3 

it is done over the telephone. 

JUDGE STRICKLER: Professor, does the 

4 quality of an answer that is based on 

5 heuristics being employed by the respondent-

6 vary depending on the expertise of the person 

7 who is responding, in other words, people with 

8 better information make better decisions based 

9 on heuristics than people from the -- being 

10 asked questions from the common population? 

11 THE WITNESS: I am glad you asked that 

12 and the answer is no. Okay? And if I may, I 

13 will tell you about a couple of studies that 

14 are in the literature, or maybe if I do one and 

15 you tell me if you want to hear the second. 

16 There was a study made -- one of the 

17 things that scientists do, or social 

18 scientists, psychologists in particular, is 

19 they conduct a lot of experiments and they 

20 choose a sample size. 

21 Psychologists are pretty educated 

22 people. We're talking about academic 

23 psychologists, Ph.D. level psychologists. 

24 They are pretty educated on how to 

25 choose a sample size, well, on -- on the 
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1 methods for deciding what an appropriate sample 

2 size is, but those methods involve statistical 

3 calculations that are too hard for them to do 

4 on the fly . They are not too hard for them to 

5 do, but they can be done on the fly. 

6 ·And one of the things that has been 

7 traditionally found is when you examine the 

8 sample sizes that Ph.D. psychologists -- and 

9 this was done on the Stanford psychology 

10 facu_lty, so that ' s a pretty good set of Ph .D. 

11 psychologists, I would presume -- that their 

12 sample sizes were traditionally were 

13 consistently too small relative to the optimal. 

14 And they were using the heuristic of I 

15 will use as my sample what's available in my 

16 classroom, something like that. So that's one 

17 study. 

18 There is another study on surgeons . 

19 Should I describe it? Okay. There is another 

20 study on surgeons where a surgeon is asked 

21 based on the mortality rate of patients that 

22 are admitted into their hospital. 

23 So there are various different types 

24 of surgeons. There are plastic surgeons. 

25 There are neurosurgeons. There are cancer 
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1 surgeons, et cetera. And the study found that 

2 the mortality rate estimates given by the 

3 surgeons varied greatly depending on the 

4 specialty . 

5 So each specialty uses a different 

6 heuristic. So how do you define expertise in 

7 that sense? They are all surgeons. Right? So 

8 expertise would have to be a more uniformly 

9 consistent construct. 

10 So those are two studies that come to 

11 mind. 

12 JUDGE STRICKLER: Thank you. 

13 BY MR . OLANIRAN: 

14 Q. Given your experience as a survey 

15 researcher and given .your understanding of the 

16 objective of this proceeding, are there better 

17 approaches to measuring relative market value 

18 of programming -- of the programming at issue 

19 in this proceeding? 

20 A. Well, I'm a survey researcher, but I'm 

21 more -- I'm also a social scientist. And I 

22 don't believe that all I have is a hammer and 

23 every problem is a nail. 

24 So I think I have studied enough 

25 economics and psychology to believe in the 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

3303 

1 dictum that actions speak louder than words. 

2 And economists have their theory of revealed 

3 preference and their principles of revealed 

4 preference. 

5 So I think you can get a lot more 

6 reliable and valid information many times on 

7 what people do more than what they say. 

8 MR. LAANE: I just I am not 

9 objecting yet. I just want to make sure we 

10 don't get into areas beyond what's in his 

11 written testimony, because he has a couple 

12 sentences where he talks about alternatives but 

13 he goes no further than that . 

14 JUDGE BARNETT: So you are not 

15 objecting. You are just warning? 

16 

17 

MR. LAANE: That's right. 

THE WITNESS : He is just warning I 

18 should watch what I say. 

19 (Laughter . ) 

20 JUDGE BARNETT: Go ahead, Mr . 

21 Olaniran. I don't think warning is a trial 

22 technique that I'm aware of. 

23 MR. OLANIRAN: I also wanted to sort 

24 of bring to your attention, it's 11:55. And I 

25 have about another half an hour. If that's 
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1 okay, I will gladly continue, or 

2 JUDGE BARNETT: Is this a good 

3 breaking point? 

4 

5 

MR. OLANIRAN: Yes. 

JUDGE BARNETT: Okay. Then why don't 

6 we take our break. We will be at recess until 

7 12 : 55 . 

8 MR. OLANIRAN: Thank you, Your Honor . 

9 (Whereupon, at 11:56 a.m., a lunch recess was 

10 taken.) 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 

2 

3 

4 

5 MR. GARRETT: I do have a housekeeping 

6 matter for this afternoon, Your Honor. 

7 

8 

JUDGE BARNETT: All right . 

MR. GARRETT: We request that we be 

9 given the opportunity to mark portions of this 

10 morning's discussion concerning Ms. Berlin as 

11 restricted material. We would be happy to try 

12 to limit it to as little as possible, but 

13 before this all goes out over the Internet or 

14 whatever, we'd like the opportunity to review 

15 the statements and decide which materials 

16 should be considered restricted. 

17 JUDGE BARNETT: That's acceptable. 

18 We're trying to avoid this after-the-fact 

19 editing of transcripts, but under these 

20 circumstances, I think it's probably 

21 appropriate to do so. 

22 We are not uploading the transcripts 

23 at this point . We've decided to wait until the 

24 end of the proceedings. So you may do that. 

25 I suppose the best way is to 
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1 communicate with the court reporter, the court 

2 reporter will contact us to get approval, and 

3 we'll go from there. 

4 MR. GARRETT: That's fine, Your Honor, 

5 we will keep it to a minimum. I promise. 

6 JUDGE BARNETT: Thank you . Thank you 

7 very much . 

8 Mr. Olaniran? 

9 MR. OLANIRAN: Yes, Your Honor. 

10 BY MR . OLANIRAN: 

11 Q. Dr. Steckel, I want to now turn to 

12 your written rebuttal testimony . And that 

13 would be Exhibit 6015 , correct? 

14 

15 

A. 

Q. 

Correct. 

Now, at a very high level, what were 

16 you asked to do for purposes of your written 

17 rebuttal testimony? 

18 A. As everybody knows, the Bortz survey 

19 was updated between '04-'05 and 2010 to 2013 . 

20 I was asked to render an opinion as to whether 

21 the newer version of the Bortz survey 

22 alleviated my concerns about the earlier 

23 version of the Bortz survey. I was further 

24 asked to examine Dr. Nancy Mathiowetz's 

25 testimony and see if that changed my views at 
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all. 

And, finally, I was asked to look at 

the survey submitted by the Canadian Claimants 

to see if that made any difference as to how I 

felt about the Bortz survey. 

Q. Did you also have an opportunity to 

review the rebuttal testimony of other 

witnesses, in particular the ones that address 

some of your testimony? 

A . I did. But I didn ' t do that before 

this September 15th, 2017. 

Q. Let's first start -- discuss your 

analysis of whether the changes to the Bortz 

survey submitted for the -- for this proceeding 

alleviate your concerns about -- about the 

survey. And having just gone through your 

opinion about the survey itself, I just want to 

limit the discussion to the changes that were 

made and your opinions about those changes. 

And, again, just to make the record 

clear, the discussion we just had with respect 

to the Bortz survey, you were addressing the 

2010 through 2013 Bortz survey, correct? 

A. Correct. 

Q. And also the -- and it's the 2010 
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1 through 2013 questionnaire that 1 s revised from 

2 

3 

4 

1 04- 1 05 questionnaire, correct, for Bortz? 

A. 

Q. 

That 1 s my understanding. 

And it 1 s, in fact, the 1 04- 1 05 Bortz 

5 questionnaire that was the basis from which the 

6 Horowitz -- Mr. Horowitz started his 2010 

7 through '13 survey, correct? 

8 A. That ' s what I understand to be the 

9 case. 

10 Q. Okay . And the discussion we 1 re about 

11 to have now, again, is about the improvement 

12 between 1 04- 1 05 and 2010- 1 13 of the Bortz 

13 survey that's being presented in this 

14 

15 

16 

proceeding? 

A. 

Q. 

All right. 

Okay. And what changes reflected in 

17 the 2010 through 1 13 Bortz survey questionnaire 

18 did you evaluate? 

19 A. Well, I think we -- I think I have a 

20 demonstrative that lists them . 

21 Q. Can we have that up? There we go. 

22 And could you walk us through the 

23 changes that you evaluated? 

24 A. Certainly. So there were six bullet 

25 points on this slide, on this demonstrative, so 
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1 I'll start with the first one, the 

2 identification and inclusion of compensable 

3 programming on WGN. And that's certainly a 

4 step in the right direction, but as I 

5 understand, this step was only included on --

6 for cable systems that -- for which the only 

7 distantly transmitted signal was the WGN 

8 signal. And that was fewer than half of the 

9 signals that incorporated WGN. 

10 So a step in the right direction, but 

11 still a drop in the bucket, perhaps. 

12 Q . What about reducing large number of 

13 distant signals that Bortz did? 

14 A. Well, the new version of the Bortz 

15 study capped it at eight, the number of distant 

16 signals. Before lunch, I presented a 

17 demonstrative that showed how complicated a 

18 spider web would ensue when there were only 

19 four. 

20 So capping it at eight, I don't see as 

21 a meaningful improvement at all. It's still 

22 going to be complicated. 

23 Q. What about elimination of sports 

24 programming questions on some questionnaires? 

25 A. Well, as I understand and recall, that 
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1 was done just for signals that did not have any 

2 sports transmissions. And I suppose that's a 

3 small step in the right direction as well. 

4 Q. And what about with respect to the 

5 better coverage through stratified sampling? 

6 A. That may be true, but it has nothing 

7 to do with what Bortz did. It has to do with 

8 the consolidation of the industry. The 

9 sampling methods were the same as I understand 

10 them in '04-'05 and 2010 to '13. 

11 Q. And what is your view with regard to 

12 the changing survey 1 s in -- the changing of the 

13 survey's introductory questions? 

14 A. If it's all right with you, 

15 Mr. Olaniran, I'd rather save that to last. 

16 

17 

Q. 

A. 

Okay . 

I'd rather do the last bullet point 

18 before that. 

19 Q. Okay . Then let's move to removing the 

20 phrase "attracting and retaining subscribers" 

21 from the constant sum question. 

22 A. I'm not sure what impact that would 

23 have and why that was done. After all, value 

24 is derived from the attraction and retaining of 

25 subscribers. Even beyond subscription fees, 
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1 even things such as advertising fees are 

2 dependent on a cable system's ability to 

3 attract and retain subscribers . 
. 

4 So I don't know what other value --

5 where else value comes from, at least in a 

6 primitive sense, than attracting and retaining 

7 subscribers . So I'm not sure what good that 

8 would do. 

9 Q. Now, wi th respect to the changes made 

10 to the introductory questions. 

11 A. Yeah, that's a very interesting one 

12 because I know Bortz contends - - and, you know, 

13 Horowitz put in warm-up questions too to get 

14 respondents in an appropriate mood to answer 

15 questions. And I under that to be Bortz's 

16 purpose too . 

17 But, actually, these introductory 

18 questions provide strong evidence of the lack 

19 of construct validity for the constant sum 

20 money question. 

21 

22 

Q. 

A. 

And what do you mean by that? 

Well, I have an analysis that was done 

23 in my rebuttal report, Exhibit 200 -- no, I'm 

24 sorry, Exhibit 6015, pages -- or what page was 

25 it on, I'm sorry? 
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1 

2 

Q. 

A. 

That would be page, I think, 19? 

Yes, it's on page 19. But before we 

3 look at the table on page 19, I would like to 

4 look at the questionnaire again. 

5 Q. Okay. Can you bring up the B-20 on 

6 Exhibit 1001? 

7 And do you want to start with Question 

8 2? 

9 

10 

11 

A. 

Q. 

A. 

3 . 

Question 3, I'm sorry. 

So, Question 3, which is offered as a 

12 warm-up question, asks what is the cost ranking 

13 for the 2013 or for the year's programming on 

14 the stations listed. So it asks to rank these 

15 in terms of how much was paid. 

16 So if we go to Question 4, Question 4 

17 is what percentage of a fixed dollar amount 

18 would your system have spent? To me those 

19 sound like the same question. 

20 What was the cost and how much did you 

21 spend or would you have spent? So if those are 

22 the same question, then the information should 

23 be very closely related. And the information 

24 is related but not as strongly as it should be. 

25 If we go back to Question 3, you can 
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1 see at the bottom that the respondent is 

2 supposed to give the ranks, what is the highest 

3 cost, second highest cost, third, et cetera, 

4 going down to sixth . If you go down to four 

5 now, the only difference is that you're 

6 supposed to allocate 100 points. It's a 

7 constant sum. But those allocations should be 

8 in the same order as the ranking from Question 

9 3 because they ' re essentially asking the same 

10 question and the only difference is one is what 

11 we call an ordinal scale and one is what we 

12 call a ratio scale. 

13 So there's more quantitative 

14 information, but the order of the -- the order 

15 -- the rank order of the alternatives in 

16 Question 4a should be the same, exactly the 

17 same, as in Question 3. And so what I decided 

18 to do or what I set out to do was explore the 

19 extent to which that was actually true. 

20 

21 

Q. 

A. 

22 of 6015. 

23 

And 

And so now we can go back to page 19 

JUDGE STRICKLER: I have a question 

24 for you, sir, before you get to that, with 

25 regard to your testimony that you think 
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1 Questions 3 and 4 are asking for the same 

2 information. 

3 Would you not also consider the 

4 possibility that Question 3 could be construed 

5 as to what the relative cost is, irrespective 

6 of whether you paid the cost? It's a pricing 

7 type of question, and Question 4 seems to 

8 clearly say -- ask you to determine how much 

9 you would have you, in fact, would spend, 

10 knowing the cost. 

11 In other words, I know that -- I can 

12 tell you the price of a Tesla, but -- and I can 

13 also tell you whether I would pay for it or 

14 not, and those are two separate questions, 

15 right? 

16 THE WITNESS: Well, yes, but I don't 

17 think this question is the same as your Tesla 

18 example. Can we go back to the questions? 

19 Because as I understand, people only 

20 ranked ·or provided the constant sum information 

21 on things they actually did buy. 

22 JUDGE STRICKLER: I agree with you. 

23 That's Question 4. But Question -- are you 

24 sure that Question 3 or is it your testimony 

25 that Question 3 is also asking them about the 
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1 expense of categories that they, in fact, did 

2 

3 

purchase? 

THE WITNESS: Well, you know, that's a 

4 good point. I understand -- and I understand 

5 that. And --

6 

7 says --

8 

9 

JUDGE STRICKLER: Well, the question 

THE WITNESS : Right. 

JUDGE STRICKLER : "please rank 

10 these six categories in order of how expensive 

11 each would have been to your system . 11 

12 THE WITNESS: Right. And Question 4 

13 says --

14 JUDGE STRICKLER: Question 4 is a 

15 constant sum regarding what you would, in fact, 

16 spend. 

17 THE WITNESS: Well, you know, yeah, 

18 there's ambiguity throughout this 

19 questionnaire. But it's would your system have 

20 spent. It's the same language. 

21 

22 

Maybe I'm missing your point . 

JUDGE STRICKLER: Well, I don't know 

23 that you are because when you say there's 

24 ambiguity throughout, I'm noting another 

25 interpretation of a distinction between 3 and 
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1 4 , rather than equating them, but I'm not 

2 disagreeing with you, in my question anyway, 

3 with regard to whether or not there ' s ambiguity 

4 there. I don ' t know if there's anything else 

5 you wanted to add or not. 

6 THE WITNESS: Yeah, I think it ' s "cost 

7 would have been, 11 "would you have spent." You 

8 know, there ' s ambiguity throughout. And it's 

9 an interesting wrinkle -- I'll be honest, I 

10 hadn't thought of it -- but the language is the 

11 same. 

12 BY MR. OLANIRAN: 

13 

14 

Q. Now, you were -- you made comparisons 

between Question 3 and Question 4. And I think 

15 you directed us to page 19 of your testimony. 

16 

17 

A. 

Q. 

I did direct you to page 19. 

Okay. Could you explain your analysis 

18 on page 19? 

19 A. So what was done on page 19, the table 

20 on page 19 reflects the anal ysis of performing 

21 the rank correlations between the responses to 

22 Question 3 and Question 4 for each of the 

23 respondents that were provided to me, that were 

24 available . 

25 Q. Could you please take -- let's take 
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4 provided with a spreadsheet of 163 respondents. 

5 And I examined, under at least my presumption, 

6 which Your Honor has posted -- you know, may 

7 have some wiggle room because of ambiguity in 

8 the question, but ambiguity infects the 

9 questionnaire anyway. And if it's ambiguous, 

10 then it still lacks construct validity. 

11 So, you know, ambiguity aside. So 

12 let's say that there is no ambiguity. This 

13 analysis would be the case if there is no 

14 ambiguity . If there is ambiguity, then 

15 questions are ambiguous and are not reliable or 

16 valid in and of themselves. So -- regardless. 

17 So under the presumption that there 

18 should be perfect correlation between the rank 

19 order in Question 3 and the rank order in 

20 Question 4, well, the data in 2010 failed 

21 miserably. Only 13 of the 163 respondents had 

22 perfect correlations. 

23 One of them, one respondent had a 

24 correlation as low as .36. Even if I didn't 

25 have a standard of perfect correlation, if the 
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So one of the things that I think is 

clear and I make similar comments about 

2011, '12, and '13, so let me go to the table, 

the total table, the total line. 

Out of 654 respondents across all 

years, about half of them had correlations less 

than .9. Some of the people and some in every 

year had correlations that were clearly 

relatively low and lower than you would expect, 

unless respondents were thinking entirely 

different things between Question 3 and 

Question 4, which is hard for me to imagine 

based on the language of the two questions. 

Q . And just setting aside your 

reservations about surveys in general as used 

in this proceeding, do you have an opinion as 

to how the -- well, strike that. 

Well, do any of the changes that were 

made to Bortz, the Bortz survey as reflected in 

the 2010 through '13, did they change your 

concerns about the Bortz surveys? 

A. No. 

Q. And why not? 
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A. Well, two reasons. The two big 1 

2 reasons I gave this morning about why I don 1 t 

3 think the Bortz survey is of any usefulness in 

4 this context. And one is lack of construct 

5 validity. And none of the changes address 

6 construct validity . And the spider web, the 

7 difficulty in responding. 

8 The spider web, coupled with the 

9 aggregation at the end, none of the changes 

10 impact that. 

11 Q. And so setting aside your reservations 

12 about surveys, as used in this proceeding, do 

13 you have an opinion as to the 2010-'13 Bortz 

14 survey versus the Horowitz the 2010 through 

15 1 13 Horowitz surveys? 

16 A. Well, I do . But, as I said earlier, I 

17 don 1 t think either of them are great. At least 

18 if you take those two big classes of problems, 

19 at least the Horowitz survey does something to 

20 help the respondents navigate through the 

21 spider web. 

22 It still has the construct validity 

23 issue, but the spider web is a , little bit 

24 easier to navigate through because of the 

25 changes it made with constant reminding. The 
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1 constantly reminding the respondents of the 
.. 

2 stations and the issues -- and -- that they had 

3 to deal with and providing examples of the 

4 types of programming made things a little bit 

5 easier, but still not good. 

6 Q. Now let's turn to your written 

7 rebuttal with respect to Dr . Mathiowetz's 

8 testimony. Now, what is your general 

9 understanding of Dr. Mathiowetz opinion of the 

10 2010 through '13 Bortz survey? 

11 A. Well, I think she endorses it. She 

12 essentially gives it her seal of approval. And 

13 she endorses the changes that were made as 

14 

15 

things that could only help. 

Q. Okay. And does her testimony give you 

16 confidence about the 2010 through '13 Bortz 

17 survey? 

18 

19 

20 

A . 

Q. 

A . 

None at all. 

Why not? 

Well, because the vast majority of her 

21 testimony is -- does not have an analytic base. 

22 

23 

Q. 

A . 

What do you mean by that? 

She quotes a lot of the opinions in 

24 prior proceedings and essentially generates the 

25 impression that because this was done in 
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1 earlier cases, it has to be correct. She does 

2 no independent analysis of her own. And the 

3 little literature that she refers to, she 

4 mischaracterizes or or cites in an 

5 incomplete fashion . 

6 Q. And so you're aware that 

7 Dr. Mathiowetz also disagrees with some of your 

8 assertions in her -- in her testimony, right? 

9 A. I think she disagrees with almost all 

10 of my assertions. 

11 Q. Do you recall Dr. Mathiowetz asserting 

12 that the new introductory questions in the 2010 

13 through '13 Bortz survey questionnaire are 

14 useful primers for the money, the constant sum 

15 question? 

16 

17 

A. 

Q. 

I recall that she said that. 

And what is your response to that? I 

18 think you just talked a little bit about that. 

19 A. Right. Well, first of all, it's not 

20 true based on the analysis I just presented. 

21 And, second, I have two words to -- to respond 

22 to that with: Spider web. 

23 I mean, those questions do nothing to 

24 make the spider web easier to transverse . 

25 Q. Dr. Mathiowetz also states that the 
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1 questions in the Bortz questionnaire are clear, 

2 

3 

4 

5 

6 

precise, and unbiased. 

A. 

Q. 

A. 

Do you agree with that? 

No, I don ' t. 

Why not? 

Same two words : Spider web. How can 

7 anything that's so complicated be so clear? 

8 That's a rhetorical question. He looked like 

9 he was about to answer. 

10 (Laughter.) 

11 BY MR. OLANIRAN: 

12 Q. I don't think that's allowed . 

13 Dr. Mathiowetz also disagrees with your opinion 

14 that the Bortz and Horowitz surveys do not 

15 address the relevant question of interest in 

16 this proceeding. 

17 And what is your response to that? 

18 A. You know, that's a question which --

19 that's an opinion in which she simply quoted, 

20 as I recall, past opinions, as if they were 

21 gospel and written in stone. And I guess, you 

22 know, that's not - - as a scientist, I think she 

23 and I are trained not to do that. 

24 We're trained always to be able to --

25 to be able to always question the written state 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

3323 

1 of the art. Otherwise, if we don't do that, we 

2 make no progress. 

3 She presented no independent analysis 

4 or justification that prevents me from 

5 believing that the two bridges that have to be 

6 crossed from the statutory requirement of 

7 relative marketplace value to the constant sum 

8 question, those two bridges that I talked about 

9 this morning, can be crossed. She presents no 

10 evidence other than what I like to say is 

11 sometimes because she says so. 

12 

13 

14 

Q. Okay. Can we pull up Exhibit 1007. 

And look at pages -- paragraph 11, 

which carries over to -- paragraphs 11, 10 -- I 

15 guess paragraph 10 through 12. Could you take 

16 a look at those paragraphs? 

17 A. And 12? I'm sorry. She even admits 

18 in the first sentence of 12, "based on the 

19 historical comments of . " She presents nothing 

20 independent to support that. 

21 Q. Are you referring to the sentence 

22 where she says "based on the historical 

23 comments of CRJ's, CARP, the Librarian, and the 

24 court of appeals 

25 A. Yes. 
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1 

2 

Q . -- it appears that both the Bortz and 

Horowitz surveys, by focusing on the relative 

3 valuation placed on program categories by cable 

4 system operators are, in fact, addressing the 

5 relevant question of interest. 

6 

7 

A. 

Q . 

And I just don't believe that's right. 

Okay. Dr. Mathiowetz also states that 

8 the constant sum -- your criticism of the 

9 constant sum questions are unfounded. What's 

10 your response to that? 

11 A. Well, I as you 1 ve heard all morning 

12 and so far today, I have lots of criticisms of 

13 the constant sum question. But the fact that 

14 it ' s a constant sum question in general, while 

15 I -- you know, there are certain cases in which 

16 it's useful, it's just not useful here. 

17 The report in her testimony, as I 

18 remember, she points to historical testimony of 

19 a Professor Reid, a Mr. Axelrod, et cetera, 

20 that's 50 years old and does not address the 

21 use and none -- none of what she points to 

22 and none of the research she points to of 

23 Mr. Axelrod addressed the use of constant sum 

24 questions in a case like this. 

25 And, indeed, Mr. Axelrod -- and I will 
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paper that he wrote that is in the record of 
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3 prior proceedings does not recommend constant 

4 sum questions be used over the telephone. 

5 Q. Now, I want to switch to the rebuttal 

6 testimony of Dr. Israel who testified on behalf 

7 of the Joint Sports tlaimants. 

8 Do you recall reading that? 

9 

10 

A. 

Q. 

I do . 

Okay. Can we pull up Exhibit 1004, 

1 1 please. And can we go to page 29, paragraph 

12 55 . 

13 Have you had a chance to review that? 

14 

15 

16 

17 

A. 

Q. 

A . 

Q . 

If you ' ll give me a second. 

Sure . 

Okay. 

And this paragraph 55 is where 

18 Dr . Israel disagrees with your assertion that 

19 cable executives would be unable to respond 

20 accurately to the Bortz survey because they 

21 don't make decisions about individual programs 

22 or the various program categories employed in 

23 this proceeding. 

24 And -- do you see that? 

25 A . Yes, I do. 
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A. That I think he's -- I think he's 

4 wrong . 

And why do you say that? 
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5 

6 

Q. 

A. And I think he -- this is another case 

7 where it ' s - a "because I said so" type of 

8 opinion . 

9 And I want to point to paragraph 56 

10 where he, himself, says, "in my own work, I 

11 interact with both cable executives and content 

12 providers regularly . Their discussion about 

13 what certain networks are worth -- both how 

14 cable executives market them and how networks 

15 market themselves -- are all about breaking 

16 down the value of the underlying content." 

17 So even according to his own 

18 statement, the experience that he has, that 

19 he's pointing to, relates to cable network 

20 executives evaluating the left-hand side of the 

21 spider web. He says nothing about them 

22 continually making decisions and judgments 

23 about evaluating the right-hand side of the 

2-4 spider web, which is what the Bortz 

25 questionnaire is asking respondents to do. 
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JUDGE BARNETT : Mr. Dove? 

MR. DOVE: Your Honor, nothing with 
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3 regard to the testimony, but the exhibit we're 

4 on is Exhibit 1004. I believe it should be 

5 that's one that was not admitted in these 

6 proceedings, and I believe he should be at 

7 1087, just for the record. 

8 

9 

JUDGE BARNETT : Thank you, Mr . Dove. 

MR. OLANIRAN: Thank you for the 

10 correction. 

11 BY MR. OLANIRAN: 

Q . Could you just review paragraphs 55 12 

13 

14 

15 

16 

and 56 of 1087 to make sure that there's no 

17 

18 

difference in the text that you just discussed 

versus what's - - what's in this, these two 

paragraphs of 1087? 

A. 

Q. 

No, that's what I just read. 

Thank you. And I forgot, you were in 

19 paragraph 56 and discussing Dr. Israel's own 

20 words. 

21 A. Yeah. And his own words even say that 

22 the executives that he deals with are making 

23 decisions and judgments about the left-hand 

24 side of the spider web. But yet the Bortz 

25 questionnaire is asking people to make 
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1 judgments about the right-hand side of the 

spider web. 2 

3 JUDGE STRICKLER: Isn 1 t paragraph 56 

4 talking about the left- and the right-hand side 

5 but just only for one -- one row of the 

6 left-hand side at a time; in other words, if it 

7 was TBS or TNT executives, they would have to 

8 decide, or a regional sports network, an RSN, 

9 they would have to decide the value of 

10 different categories of programming, but you 

11 wouldn 1 t have the web because you wouldn 1 t have 

12 all the different connections that you 1 ve 

13 testified make things so confusing? You could 

14 be on the left-hand side and be an RSN, and 

15 then you say I have regional sports, I have 

16 I think it 1 s called filler programming in this 

17 testimony. So you are going across, but you 1 re 

18 only going across one row on the left to cover 

19 everything in the column on the right? 

20 THE WITNESS: I think what you're 

21 saying, and that would be one way to interpret 

22 it, but I guess I -- I think it 1 s the same 

23 thing. If you look at it one category at a 

24 time, then if you look at the specific 

25 programs, then they map -- well, I suppose each 
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1 signal could have multiple programs that go 

2 into the same category. I suppose that's 

3 possible too. So --

4 JUDGE STRICKLER: And as -- as she's 

S apparently testifying here 

6 

7 

THE WITNESS: He. 

JUDGE STRICKLER: He, I'm sorry. I 

8 apologize. That these are -- that TBS has to 

9 look at all different types of categories, 

10 sports, syndicated shows, movies, whatever else 

11 they have on, local news, if that's there as 

12 well, so they do have to go to the right - hand 

13 column, but they don't have to do the mental 

14 gymnastics of doing it across all the different 

15 stations; they only have to do it with regard 

16 to TBS? 

17 THE WITNESS: No, that 1 s right. 

18 That 1 s right. 

19 JUDGE STRICKLER: Thank you. 

20 BY MR. OLANIRAN: 

21 

22 

Q. And also let's. turn to paragraph 

excuse me one second paragraphs 57 and 58 on 

23 page -- I think it's page 29 -- is that 

24 right -- of Exhibit 1087. Page 30, I'm sorry. 

25 JUDGE STRICKLER : Which paragraph? 
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1 

2 

MR. OLANIRAN: Paragraphs 57 and 58 on 

Exhibit 1087. And that's page 30. 

3 BY MR. OLANIRAN: 

4 

5 

6 

7 

8 

Q. Have you had a chance to review that? 

A. Yes, but if you will give me a moment. 

Q. Sure. 

A. Yeah. 

Q. And what is Dr. Israel's criticism in 

9 these two paragraphs with regards to your 

10 testimony? 

11 A. Well, I'm not sure what his criticism 

12 is apart from the headline to -- under point 3 

13 where it says 11 Dr . Steckel's discussion of 

14 marginal versus total values is incorrect." 

15 I think this is extremely 

16 disingenuous, in particular, since he puts the 

17 terms "marginal return" in quotes. That's not 

18 a phrase I used anywhere in my testimony. And 

19 he's quoting me as saying something I didn't 

20 say . 

21 JUDGE STRICKLER: You used the phrase 

22 -- the word "incremental." 

23 THE WITNESS: I used the word 

24 "incremental." 

25 JUDGE STRICKLER: And you're 
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1 distinguishing that that from "marginal"? 

2 THE WITNESS: But I also did not say 

3 value created by one more minute of 

4 programming. It's incremental per hundred 

5 dollars, per hundred dollar investment . That 

6 was my analysis. Right? 

7 And I -- I want to point to the -- to 

8 the fact that he uses different language that I 

9 did and doesn ' t address my example at all, 

10 doesn't question my example at all or the 

11 model, the stylized example I presented this 

12 morning. 

13 I did not look at value created by one 

14 more minute, and what he says I argue --

15 Dr. Steckel argues that the Bortz survey 

16 captures only the marginal return of each 

17 category -- I think as is clear from my 

18 testimony this morning, I don't know what the 

19 Bortz survey captures. 

20 So I certainly don't argue that it 

21 captures the marginal return, the value created 

22 by one more minute of programming. He has 

23 co-opted my report into his own language and 

24 his own view of what he wants it to read. And 

25 I thi nk that's extremely disingenuous . 
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1 BY MR. OLANIRAN: 

2 Q . Now let's move to the Canadian -- your 

3 views on the Canadian survey methodology. 

4 What is your understanding of the 

5 objectives of the Canadian study? 

6 A. The Canadian Claimants' survey, as I 

7 understand it, had two objectives: To find the 

8 relative -- to find the value of Canadian 

9 programming rebroadcast on distant signals and 

10 to find out the value or the relative -- the 

11 importance is the word they use -- the 

12 importance of the specific types of programming 

13 on very specific types of stations, 

14 super-stations, independent stations, et 

15 cetera. 

16 Q. Okay. And what's your understanding 

17 of the survey methodology employed for the 

18 Canadian Claimants? 

19 A . It was very similar to the Bortz and 

20 Horowitz surveys, as I understand it. There 

21 were a couple of differences. One of the 

22 differences is that it asks one signal at a 

23 time in contrast to Bortz, which asks for all 

24 the signals, which I think is a great 

25 improvement, consistent with the question that 
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1 Your Honor had asked a few minutes ago. If you 

2 look at it one at a time, it makes the spider 

3 web much less dense. 

4 Q. And as between the Canadian study 

5 compared to the Bortz, what is your opinion? 

6 A. Well, I think the Canadian study even 

7 goes farther than Horowitz in trying to 

8 simplify the spider web. It also has another 

9 improvement. Although the word "value" is 

10 ambiguous, it's at least consistent in the 

11 money question . 

12 It asks for relative value, and then 

13 it asks the respondent to allocate 100 points 

14 

15 

according to value, not according to how much 

they would have spent. So at least there's a 

16 consistency improvement, although there's still 

17 ambiguity in the term, and it simplifies the 

18 task to the respondent by asking one signal at 

19 a time. 

20 MR. OLANIRAN: I have no further 

21 questions, Your Honor. Thank you, Dr . Steckel. 

22 THE WITNESS: Thank you, Mr. Olaniran. 

23 JUDGE BARNETT: Thank you, 

24 Mr. Olaniran. 

25 Additional cross - examination? Excuse 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

3334 

1 me, cross-examination. 

MR. LAANE: Yes, Your Honor . 2 

3 JUDGE BARNETT: Let's start with the 

4 first one. 

5 CROSS - EXAMINATION 

6 BY MR . LAANE: 

7 

8 

9 

Q. 

A. 

Q. 

Good afternoon, Dr. Steckel. 

Good afternoon. 

I'm Sean Laane. I'm here representing 

10 the Joint Sports Claimants. 

11 

12 

A. 

Q . 

Pleasure to meet you. 

You spent most of your time studying 

13 marketing strategy and marketing research, 

14 

15 

right? 

A. Most of my time over the last 30 some 

16 odd years, yes . 

17 Q. Okay. With a focus on research on 

18 consumers, right? 

19 A. No, actually . If you see a lot of my 

20 work, if you take a look at my CV, a lot of it 

21 is on how managers make decisions. 

22 Q. You said at page 2 in your written 

23 direct testimony that you have been involved in 

24 hundreds of consumer surveys, right? 

25 A . That's right. 
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Q. So would you say the majority of your 

survey work has been on consumer surveys? 

A. I think that 1 s fair. 

Q. And have you ever designed, conducted, 

or supervised a survey of executives in the 

cable television industry? 

A. No. 

Q. Okay. Have you ever worked in the 

cable television industry? 

A. No, not that I recall. 

Q. I thought that would have been easy to 

remember, but --

A. Well, I interpret -- I interpret the 

question have I ever done any work for an 

agency 

Q. I see. 

A. -- in the cable television industry. 

Q. I see. But you've neither worked for 

a CSO, nor done consulting work for one that 

you can recall? 

A. That's correct . 

Q. And none of the research publications 

or presentations listed in your CV relates to 

the cable television industry, correct? 

A . I believe that's correct . 
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1 

2 

Q. Okay. And you don't hold yourself out 

as an expert on how cable system executives 

3 make decisions, do you? 

That is correct. 4 

5 

A. 

Q. Okay. And in terms of your expertise, 

6 you're not an economist, right? 

7 A. I don't have a degree in economics . 

8 have a working knowl edge of some elementary 

9 economic principles. 

10 Q. But you've testified in courts under 

11 oath that you weren't trained as an economist 

12 and that you're not an economist, right? 

13 

14 

A. 

Q. 

That ' s correct. 

Okay. Now, you told us there were 

I 

15 maybe 25 cases you remembered being involved in 

16 and you were lumping together trial testimony 

17 and things like declarations in support of 

18 summary judgment in that number; is that right? 

19 A. Where my declaration was cited as part 

20 of the summary judgment or denial of class 

21 certification. 

22 Q. Okay. Was most of that in the motions 

23 capacity, not in the trial capacity, most of 

24 those 25? 

25 A. No, I don't believe so. 
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1 

2 

Q. Okay . Have there been occasions when 

you have presented a survey to the courts and 

3 the courts have found that your methodology 

4 didn't pass muster? 

5 

6 

A. 

Q. 

Yes, there have been. 

Okay. And you talked about doing 

7 valuation surveys. Was one of those a 

8 valuation survey you did in a case out in 

9 California known as Brown, also called In re 

10 tobacco cases? 

11 

12 

A. 

Q. 

Yes. 

Okay. And the trial court in that 

13 case rejected a survey you had done for a 

14 

15 

16 

variety of reasons, right? 

A. 

Q. 

That 1 s correct. 

Okay. Including that your method of 

17 selecting participants was flawed? 

18 A. I don't recall that being one of the 

19 reasons, but I do remember the trial court 

20 piling on . 

21 Q . Okay. We can look at it, if you want. 

22 You accept my representation it says that in 

23 the opinion? 

24 A. I have no -- I have no reason to doubt 

25 your representation. 
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1 

2 

3 

Q. Okay. And the court found your survey 

instructions were difficult to understand? 

A. I have no reason to doubt that 

4 representation either. 

5 Q. Okay. And the court found the 

6 questions were repetitive and comple~? 

7 A. That 1 s what the court found, although 

8 I disagree with the court on at least that one. 

9 Q. Okay. And the court concluded that 

10 your survey produced nonsensical results? 

11 

12 

A. 

Q. 

That was the court 1 s conclusion. 

Okay. And in upholding the trial 

13 court, the California Court of Appeals quoted 

14 the trial judge as saying, 11 rarely have I ever 

15 seen something that was subject to such a 

16 multifaceted attack. It just demolished this 

17 survey . 11 Correct? 

18 A. It was not one of my best days. 

19 Q. Okay. 

20 A. At least when I read the reports and 

21 the opinions was not one of my best days. I --

22 I do disagree with most of the criticisms, but 

23 so it goes. 

24 Q. All right. Your CV lists Hershey as a 

25 past client. And you did a consumer confusion 
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1 survey in a case called Hershey versus 

Promotion in Motion, right? 

Yes, that's correct. 

2 

3 

4 

A. 

Q. Okay. And in that case, did the court 

5 find "this court does not find Steckel's survey 

6 results persuasive; much of Steckel's criticism 

7 of other confusion surveys applies to his own"? 

8 A. 

9 that . 

10 

11 

Q. 

A . 

If the court said that, the court said 

Okay . 

I will accept your representation that 

12 that's what the court said . 

Q. All right. And your prior testimony 13 

14 also lists a case in Michigan called Visteon, 

15 and in that case, I guess the court found your 

16 survey was not relevant. 

17 Do you recall that? 

18 A. Not relevant because it was input to 

19 an economist's -- to an economist's analysis 

20 and the economist was Dauberted. Once the 

21 economist was Dauberted, my work was no longer 

22 relevant. 

23 Q. Okay. But did the trial judge also 

24 note that even if it had been relevant, there 

25 would have been legitimate challenges to your 
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1 methodology? 

2 A. I don't recall, but there are 

3 legitimate challenges to any methodology. No 

4 survey is perfect. 

5 Q. Okay. And, in fact, you've written 

6 that, right, that any survey ever done could be 

7 criticized? 

8 A. I'm sure that's true. Every survey, 

9 every scientific process is open to criticism . 

10 

11 

Q. 

A. 

Okay. 

Indeed, that's the lifeblood of our 

12 disciplines. 

Q. Now, page 8 of your direct testimony, 13 

14 you say that in your view there were two 

15 research approaches that would be more useful, 

16 and one of the ones you listed is a survey of 

17 cable customers. 

18 By cable customers, do you mean 

19 subscribers? 

20 

21 

A. 

Q. 

Yes. 

Okay. And you told us you have 

22 designed a lot of surveys over the years, 

23 right? 

24 

25 

A. 

Q. 

Yes. 

Did Program Suppliers ask you to 
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1 design a cable subscriber survey for this case? 

2 

3 

A. 

Q. 

No, they did not. 

Did you -- in light of your view a 

4 subscriber survey would be more useful, did you 

5 recommend that they do a subscriber survey? 

6 A. I don ' t make recommendations to 

7 counsel of new projects. 

8 

9 

10 

Q . 

A. 

Q . 

Okay. 

That was not part of my assignment. 

Do you know if -- if anybody did a 

11 subscriber survey for the years 2010 through 

12 '13? 

13 

14 

A. 

Q. 

I do not know. 

Okay. And then you also say that 

15 analysis of market data would be more useful . 

16 But you don ' t set forth any market data in your 

17 testimony, right? 

18 

19 

A. 

Q. 

No, I don't. 

Okay. Now, when were you first 

20 retained in this case? 

21 A. It has to be, oh, I don't know, 

22 somewhere two to three years ago. 

23 Q. Okay. Do you know if you were 

24 retained before or after the Horowitz survey 

25 was fielded? 
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A. 

Q. 

A. 

Q. 

Yes, I do. 

And was it before or after? 

It was after. 

Okay. Did you have any input 

5 whatsoever in the design or conduct of the 

6 Horowitz survey? 

7 

B 

A. 

Q. 

No. 

And after you were retained, one of 

9 the things you did was go back and review 

10 testimony from prior proceedings about the 

11 surveys, right? 

12 A. Correct . 

13 Q. Okay. Including the testimony of a 

14 Dr. Rubin? 

15 

16 

A. 

Q. 

I believe so. 

Okay. And in this case, the basic 

17 criticisms you're offering are things that 

18 Dr . Rubin and others had raised in prior 

19 proceedings, right? 

3342 

20 A. I don't recall. It's possible. Some 

21 of them are. I don't know if Dr. Rubin talked 

22 about a spider web. 

23 Q. Well, he certainly talked about the 

24 argument that he felt the question was too 

25 complex for cable operators to answer, right? 
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1 

2 

3 

A. Right . And the spider web is part of 

an illustration. 

Q. But he said too complex due to the 

4 numbers of different programs and signals they 

5 might have to think about, right? 

6 

7 

A. 

Q. 

I don't recall what he said. 

Well, it's in the record and that will 

8 reflect it. And Dr. Rubin also raised the same 

9 criticism you raised about doing surveys over 

10 the telephone, right? 

11 

12 

A. 

Q. 

I don't recall. 

No reason to doubt it if I represent 

13 to you that's in his testimony? 

14 

15 

A. 

Q. 

No reason to doubt it. 

Okay. Now, all of your sort of 

16 general criticisms of the Bortz survey also 

17 apply to the Horowitz survey, right? 

18 

19 

20 

A. 

Q. 

A . 

That's right . 

And --

Although albeit one or two of them to 

21 a lesser degree. 

22 Q. Okay. But, I mean, even if we looked 

23 through the subject headings in your table of 

24 contents, most of them say the Bortz and 

25 Horowitz survey did this or that wrong, right? 
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when I wrote it, I described it as the 

3 Bortz/Horowitz survey. 

4 Q. Okay. And I noticed when you were 

5 talking about improvements to Horowitz this 

3344 

6 morning, more than once you would either say, 

7 you know, with scare quotes, "improvements," or 

8 you would call them alleged improvements. 

9 So does that mean that you think 

10 Horowitz's changes did not really improve his 

11 survey? 

12 A. No. I -- it means, I think, that the 

13 improvements that the -- that the 

14 "improvements" improved the survey but not 

15 enough to clear a bar where I would consider it 

16 to have reliability and validity. 

17 Q. Would it improve a survey to include 

18 examples in it that are wrong? 

19 A. You know, I -- if the examples are, 

20 indeed, wrong, then no, that would not -- that 

21 would not be an improvement. 

22 Q. Okay. And, in fact, that can bias a 

23 survey, right? 

24 A. Well, what -- bias has a very specific 

25 scientific meaning. What do you mean by bias? 
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1 

2 

3 

4 

Q. Coul d distort the respondents' results 

one way or another? 

A. That's possible. 

Q. Okay. And did you review the written 

5 rebuttal testimony of Mr . Trautman and 

6 Dr . Mathi owetz? 

7 

8 

A. 

Q. 

I did. 

Okay. And they identified a number of 

9 instances of examples used by Mr . Horowitz that 

10 were incorrect or misleading, didn ' t they? 

11 A. That they believed were incorrect or 

12 misleading. 

13 

14 

15 

Q. Did you -- and you didn ' t do any 

analysis of that yoursel f, did you? 

A. I did not do any independent 

16 verification as to whether they were indeed 

17 incorrect or misleading. 

18 Q. Okay . But you would agree, for 

19 example, it would be inappropriate to use 

20 NASCAR as an example of other sports 

21 programming in the survey of a CSO whose 

22 distant signals didn't have any NASCAR 

23 broadcasts on them, right? 

24 A. That's hot what I meant. I certainly 

25 wouldn't do it that way, but it would certainly 
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3346 

4 appropriate to include in the category? Maybe. 

5 I don't know. So it's a level of degree, not 

6 of kind . It's not a light switch. 

7 Q. Well, you would agree it wouldn't be 

8 appropriate to use as an example programming 

9 that's not compensable in this proceeding, 

10 right? 

11 

12 

A. 

Q . 

Probably not, yes . 

Okay. And you'd agree it wouldn't be 

13 appropriate to use as an example programming 

14 that wasn't carried on a distant signal at all, 

15 right? 

16 A. As an example for -- I think that's 

17 probably right as well. 

18 Q. Okay. And you ' d agree it wouldn't be 

19 appropriate to tell respondents a program was 

20 an example of Program Suppliers ' programming if 

21 it was actually in a different category, right? 

22 A. That's that ' s -- yeah, that would 

23 be pretty bad. 

24 Q. Now, your written direct testimony 

25 and you might just want to look at it -- at 
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1 page 25, you discuss issues that you say may 

2 arise when a particular individual is the 

3 respondent for more than one system. 

4 And you wrote, "Responsibility for 

5 multiple systems raises two problems. First, 

6 it is not clear how a respondent responsible 

7 for multiple systems is supposed to mentally 

8 process and answer a question framed in the 

9 singular. Is she/he supposed to pick the 

10 largest? Pick one at random? Or use the 

11 average?" 

12 And then you go on. But that's 

13 basically your point. If you're responsible 

14 for more than one system, you're not sure which 

15 one to focus on, right? 

16 

17 

A. 

Q. 

That's what I said here. 

Okay. And you asserted that this was 

18 a problem for both the Bortz and Horowitz 

19 surveys, correct? 

20 A. 

21 this. 

22 

23 

24 

25 

Q. 

A. 

Q. 

Well, counsel, I think I can shortcut 

Okay. 

All right? 

You're ready to confess error? 

(Laughter.) 
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1 

2 

THE WITNESS: No, I'm not. I'm ready 

to point out another one of your errors. 

3 BY MR. LAANE: 

4 

5 

Q. 

A. 

Okay. 

Is that this portion of the direct 

6 testimony was written based on the original 

7 Bortz reports. And the Bortz reports were 

8 silent on the issues that I think you're going 

9 to start to ask me about --

10 

11 

Q. 

A. 

Okay. 

-- which are clarified in the rebuttal 

12 reports that I read later. 

13 So the criticisms that I have levied 

14 

15 

16 

17 

18 

19 

20 

in this section 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Yes. 

-- I no longer levy. 

Against Bortz? 

Against Bortz. 

You still levy them against Horowitz? 

Oh, I don't know. No, I don't levy 

21 them against Horowitz. 

22 Q. Well, isn't it the case that in 

23 Horowitz where an individual was responsible 

24 for multiple cable systems, if they had the 

25 same --
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A. 

Q. 

Oh, that's right. 

-- signals, they were only asked to 

3 fill out one survey, right? 

That's right. That's right. 

So --
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4 

5 

6 

A. 

Q. 

A . And that one survey -- that one survey 

7 was applied to all the multiple systems. 

8 

9 

10 

11 

12 

13 

14 

Q. 

A . 

Q. 

A. 

Q. 

A. 

Right. 

Right. 

So this ambiguity problem - -

And I wouldn't have done that either. 

Okay. 

Yeah. So it's a different criticism. 

I -- you know, I -- I do have a criticism of 

15 Horowitz that does not apply to Bortz. 

16 

17 

Q. 

A. 

Okay. 

But it's a different criticism than 

18 the one that's written here. 

19 Q. Well, if one person is doing one 

20 survey about multiple systems, doesn't the 

21 ambiguity issue you've raised at page 25 apply 

22 to Horowitz in that situation? 

23 A. Oh, I think it does - - I think -- I'm 

24 not sure it's an ambiguity issue, but it is an 

25 issue of not collecting appropriate data. 
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1 

2 

Q. Okay. Now, another change -- and you 

addressed a little bit -- in the 2010 through 

3 '13 Bortz survey versus the prior version was 

4 the use of a customized survey for systems that 

5 carried WGN as their only distant signal, 

6 right? 

7 

8 

A. 

Q . 

Right. 

And would you agree for those WGN-only 

9 systems, you know, what you've been calling the 

10 spider web becomes much simpler because we have 

11 just one signal and theyi~e given a written 

12 description of the programming? 

13 

14 

15 

16 

17 

A. Yes, I would. 

Q. Okay. And you agree that this 

procedure was a positive step, right? 

A. 

Q. 

Yes. 

Okay. Now, you also said in your 

18 written direct testimony that the Horowitz 

19 survey reminds respondents not to assign value 

20 to programs that are substituted for black-out 

21 programming. But just to be clear, I mean, 

22 that general statement is the instruction they 

23 were given, right? 

24 And, Geoff, could you bring up slide 

25 2, please. 
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3351 

Yeah. 

Let me just show you. This was the 

3 instruction given in Horowitz, right? "Please 

4 do not assign any value to programs that are 

5 substituted for WGN 1 s blacked-out programming. 11 

6 

7 

A. 

Q. 

Yes. 

Okay . But Horowitz didn 1 t do anything 

8 to identify for respondents, you know, which 

9 specific programs were substituted for 

10 blacked-out programming, right? 

11 A. I don't recall. I -- I will accept 

12 your representation that that's correct. 

13 

14 

15 

Q. 

Geoff. 

Okay. You can take that it down, 

And did you see the testimony from 

16 Allan Singer and from Mr. Trautman, who 

17 explained CSOs outside the Chicago area would 

18 really have no reason to know what programming 

19 had been blacked out on WGNA? 

20 

21 

22 

23 

24 

25 

A. I don't recall that testimony, but I'm 

sure I read it. 

Q. 

to doubt 

A. 

Q. 

All right. You don 1 t have any reason 

that testimony, do you? 

No, I don't. 

Okay. Now, you mentioned in your 
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1 testimony the Horowitz survey questionnaire 

2 includes repeated references to distant signals 

3 and distant broadcast stations. 

4 But would you agree that in the 

5 context of a survey administered to CSO 

6 executives repeatedly referring to distant 

7 signals and distant stations was likely to tip 

8 them off the survey related to copyright 

9 royalties? 

10 

11 

A. 

Q. 

Could you repeat the question? 

Sure . You ' re giving a survey to 

12 knowledgeable cable system executives. You 

13 keep referring to distant signals and distant 

14 

15 

stations. Isn ' t that likely to cause at least 

some of them to infer this is a survey about 

16 copyright royalties? 

17 

18 

A . 

Q. 

I don't know. 

Well, do you agree that potential bias 

19 in a survey is minimized by having respondents 

20 blind to the purpose and sponsorship of the 

21 survey? 

22 A. I not only agree with it, I have a 

23 feeling I have written that. 

24 Q. Okay. Did you look at the rebuttal 

25 testimony of Mr. Allan Singer, who was a cable 
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3 

A. 

Q. 

I did. 

Okay. And did you see Mr. Singer 
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4 disagreed with your assertion that the constant 

5 sum question was too difficult for cable system 

6 executives to answer? 

7 A. I suspect he did, but if we're going 

8 to talk about it, I'd like to see what he said. 

9 Q . For these purposes, I'll represent to 

10 you that that's generally what he said, but 

11 what I want to ask you is this: Would you 

12 agree that Mr. Singer, as somebody who was a 

13 cable system executive for many years, would 

14 know more than you do about the duties and 

15 knowledge of a cable system executive? 

16 A. Well, not necessarily in this type of 

17 circumstance. And I refer you back to the 

18 Stanford psychology experiment where the 

19 psychology Ph.D. 's were all using small sample 

20 sizes. People are very -- don't necessarily 

21 have great views of how they make decisions. 

22 So maybe he does; maybe he doesn't. I 

23 don't know. 

24 Q. Okay. Would you agree that the 

25 constant sum scale is a very popular device in 
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1 marketing research? 

2 A. Yes, I would. Just my view is that 

3 it's inappropriate here. 

4 Q . Because of what you call the spider 

5 web? 

6 A. Because of -- of -- well, the whole 

7 question is inappropriate for reasons beyond 

8 the spider web, but I think it's inappropriate 

9 because of the spider web and I think it's 

10 inappropriate because of the use on the 

11 telephone. 

12 Q. Telephone now. And on the telephone, 

13 you mentioned an article by Axelrod and you're 

14 

15 

referring to Joel Axelrod, correct? 

A . Yes, Journal of Advertising Research 

16 in 1968. 

17 Q. And you - - Geoff, could you give me 

18 the ELMO, please. 

19 You referred to him a couple times as 

20 Mr. Axelrod. And he's -- he's actually 

21 Dr. Axelrod, right? 

22 A . He is Dr. Axelrod according to this. 

23 I referred to him as Mr. because he was not an 

24 academia, and I made an incorrect attribution 

25 using a flawed heuristic. 
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(Laughter.) 

BY MR . LAANE: 

Q. O_kay. And he was in charge of 

4 advertising research at some pretty big 
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5 companies, including Lever Brothers and Xerox, 

6 right? 

7 A. Lever Brothers, it says here. Does it 

8 say Xerox here? 

9 

10 

11 

Q. 

A. 

Q. 

It says Xerox here (indicating). 

Um-hum. 

And large corporations invest 

12 significant amounts of money and expertise in 

13 their marketing research, right? 

14 

15 

A. 

Q. 

Sometimes. 

You expect companies like Lever 

16 Brothers and Xerox probably would? 

17 

18 

19 

20 

A. 

Q. 

A. 

Q . 

Back then, certainly. 

Okay. 

Now, less so. 

Did you review Dr. Axelrod's prior 

21 testimony in these proceedings? 

22 

23 

A. 

Q. 

At some point in time, I did. 

So you know he testified in support of 

24 the Bortz survey, right? 

25 A. Yes, I do. 
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Q. And he testified that in the time 1 

2 since he wrote his 1968 article, he had gained 

3 additional expertise using constant sum surveys 

4 in the business-to-business setting and that he 

5 did now think it was appropriate to do them 

6 over the telephone, correct? 

7 A. Oh, okay. He may have said that. I 

8 don't agree with him. 

9 

10 

11 

Q. 

A. 

Q . 

Okay. But he said that? 

He said it. 

All right. And, in fact, he 

12 testified --

13 

14 

15 

A. I assume he said it. You're 

representing to me he said it. There it is. I 

see he said it. 

16 Q. And Dr. Axelrod said that he felt, you 

17 know, a constant sum survey like Bortz was 

18 ideally suited to the purpose of determining 

19 the relative value of different types of 

20 programming, didn 1 t he? 

21 A. Can we say -- can you point me to that 

22 passage? 

23 Q. Geoff, could you bring up Exhibit 1020 

24 at page 11,231, starting at line 5. 

25 This is the prior oral testimony of 
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1 Dr. Axelrod already admitted as Exhibit 1020. 

2 JUDGE STRICKLER: And before you get a 

3 question in on that one, the one we just had 

4 up, it showed -- I guess it was Dr. Axelrod 

5 saying "short telephone surveys in business to 

6 business surveys are appropriate. 11 

7 In your understanding, what 

8 constitutes a short telephone survey? 

9 THE WITNESS: Well, I · guess we 1 re 

10 getting things -- I ' m uncomfortable with that 

11 question because what constitutes a short 

12 survey versus a long survey depends on the 

13 difficulty or the complexity of the task . 

14 

15 

Right? 

JUDGE STRICKLER: Let's bring it home 

16 to this particular proceeding. In terms of 

17 duration, did you think that the Horowitz or 

18 the Bortz survey questions, answer for each one 

19 of them, if you would -- was a short telephone 

20 survey or long telephone survey or something 

21 else? 

22 THE WITNESS : Well, I think all 

23 telephone surveys are almost by definition 

24 short. Right? And they have to be nowadays. 

25 Otherwise people hang up. 
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I don't know how to answer that 

question, Your Honor, because this is a very 

3 complex task that's being asked of the 

4 respondent. 
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5 

6 

JUDGE STRICKLER: Are you aware of how 

much time it took for the on average, for 

7 the median survey respondent to complete it? 

8 THE WITNESS: And I'm sure counsel 

9 will advise me if I'm wrong, but I seem to 

10 recall in one of the Trautman reports it said 

11 somewhere 15 to 20 minutes. 

12 JUDGE STRICKLER: Did you think that 

13 was an adequate amount of time for the task at 

14 hand for the -- since it was Trautman -- let's 

15 limit the question to the Bortz survey? 

16 THE WITNESS: Right. The answer is 

17 no, because I don't think any amount of time is 

18 -- is adequate for the task that was put in 

19 front of them. 

20 JUDGE STRICKLER: Thank you. 

21 BY MR. LAANE: 

22 Q. You would agree a standard goal of 

23 people designing surveys, including you, is to 

24 try to keep it down to 20 minutes or less, 

25 right? 
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Q. 

I think that's right. Okay. 

All right. So, Dr. Axelrod's 
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1 

2 

3 testimony, you can see he is asked: "In your 

4 judgment is it appropriate to use the constant 

5 sum question to determine the relative values 

6 of different types of programming?" And he 

7 answers: "Yes, I think it's ideally suited for 

8 that purpose, since it forces people to focus 

9 on relationships, rather than to look at each 

10 decision independently." 

11 A. Well, I couldn ' t disagree with him 

12 more because forcing them to focus on 

13 relationships forces them into the spider web. 

14 And this was the distinction I made between the 

15 survey submitted by the Canadian Claimants and 

16 the survey submitted -- the Bortz survey, that 

17 the Canadian Claimants survey eases the spider 

18 web. 

19 What Horowitz - - Horowitz - -

20 Dr. Axelrod is saying here I interpret as 

21 saying it's okay to complicate the spider web. 

22 Q. In the Canadian survey, if a system 

23 carried more than one Canadian signal, would 

24 they ask them about all the signals or not all 

25 the signals? 
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A. 

Q. 

I don't know. I don't recall. 

Okay. Now, you referred earlier to 

3 the Manual for Complex Litigation. Are you 

4 familiar with Professor Diamond's chapter on 

5 survey research in the Reference Manual For 

6 Scientific Evidence published by the Federal 

7 Judicial Center? 

I am . 
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8 

9 

A. 

Q. Okay. And would you agree that sets 

10 forth a good list of criteria to look at in 

11 evaluating a survey? 

12 A. She has a -- there are a good set of 

13 criteria, not necessarily a complete set but a 

14 

15 

good set of criteria that are implicit in her 

treatise that are useful in evaluating surveys. 

16 She doesn't set forth a list like the FJC's 

17 Manual for Complex Litigation, but she has a 

18 very well written chapter describing some 

19 considerations that are useful in designing and 

20 analyzing surveys. 

21 Q . Okay. And would you agree that 

22 Dr. Nancy Matpiowetz is a well-qualified survey 

23 methodologist? 

24 A. I have no reason to dispute her 

25 qualifications. 
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1 

2 

Q. Okay. Now I want to ask you about the 

correlation analysis at pages 18 and 19 of your 

3 rebuttal that you were talking about. A little 

4 earlier today we discussed the correlation 

5 between the responses to Question 3, cost, and 

6 Question 4, the constant sum question on 

7 valuation. 

8 And as you told us, your view is those 

9 two questions attempt to elicit the same 

10 information, and so you'd expect a 1.0 

11 correlation, right? 

12 

13 

14 

A. 

Q. 

That's what I said. 

Okay. But if cost and value are not 

the same thing, then you wouldn't expect a 1.0 

15 correlation, right? 

16 A. Well, let's be careful, because both 

17 questions -- can we look at both questions? 

18 Because I think the predicate to your question 

19 is flawed. 

20 Q. Well, I understand and you've 

21 testified about your interpretation of the two 

22 questions . 

23 But if they're different questions, 

24 then you wouldn't necessarily expect a 

25 correlation of 1 . 0 between the answers, right? 
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1 

2 

A. You wouldn't necessarily if they are 

different questions. But one of the questions 

3 asks about cost and one of the questions asks 

4 how much would you have spent. 

5 

6 

Q. 

A. 

Well, the question 

So they ' re closely related questions, 

7 if they are different. And I'm not sure what 

8 the difference would be and how either one 

9 would relate to marketplace value. 

10 Q. Does Mr. Horowitz disagree with you 

11 that the questions are asking the same thing? 

A. 

Q. 

I don't know . 

Did you look at Mr. Horowitz's 

12 

13 

14 

15 

16 

rebuttal testimony? 

A. 

Q. 

No, I did not . 

If Mr. Horowitz said they're looking 

17 at different things, I take it you would 

18 disagree with him? 

19 A. No, I would want to see what he said 

20 and I would want to read it in context to see 

21 why he thinks they're looking at different 

22 things . 

23 Q . Now, I want to focus in on how you did 

24 your correl ation anal ysis. And just so we can 

25 see how this works, I just want to look at one 
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1 example of how you built the line in your data. 

2 Can I have a copy of Exhibit 1119. 

3 You know what, I think I have one. Never mind. 

4 I think I should have it here. All right. 

5 MR. LAANE: May I approach, Your 

6 Honor? 

7 JUDGE BARNETT: You may. 

8 BY MR. LAANE: 

9 Q. And I'm handing you what has been 

10 marked as Exhibit 1119. This is a Bortz survey 

11 response. It ' s a little hard to read, but if 

12 you see in the upper right-hand corner, it's 

13 survey number 103. And I just want to use this 

14 

15 

as an example of how you built up the data for 

your correlation analysis. 

16 So, Geoff, could you put up 

17 Exhibit 1115, please. 

18 And, Dr. Steckel, this was produced to 

19 us as part of the underlying documents for your 

20 correlation analysis. And you can see at the 

21 end of that rather long file name it says "CRA 

22 work product. 11 

23 And CRA are the ones who actually 

24 crunched the numbers for you, right? 

25 A. Charles River Associates. 
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Yes. 
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1 

2 

3 

Q. 

A. 

Q. Okay. So now, Geoff, if you could go 

4 down to the row for survey number 103, I think 

5 it's actually in row 106 of the spreadsheet. 

6 Okay. So, Dr. Steckel, if you can 

7 just look across there, and do these numbers 

8 line up with the ranking for expense and then 

9 the constant sum figures that we are seeing in 

10 this survey response form? 

11 

12 

A. 

Q. 

Yes. 

Okay. And then, Geoff, if you can 

13 shift the spreadsheet over so we can see the 

14 

15 

columns more to the right. 

What you did here was, since one of 

16 these was a rank order scale and the other one 

17 had rel ative val ues, is you converted the 

18 constant sum answers into rankings, right? 

19 I f you could continue going to the 

20 right there, Geoff. 

21 So that, for example, where there was 

22 a tie in relative value, for example, 

23 syndicated, news and -- let's see. You can 

24 see, for example, there was a tie between 

25 syndicated and news here, right? 
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3 ties. 

JUDGE FEDER: And news. 

THE WITNESS: Yes, there were two 

4 BY MR. LAANE: 

3365 

5 Q. And news, right. And then there was 

6 also a tie between PBS and devotional? 

7 A. Yes. What row on the spreadsheet are 

8 we on? Are we on row 106? 

9 Q. We're on row 106, which, because a few 

10 rows were taken up for the headings, is survey 

11 103. 

A. 

Q. 

Right. 

And to make it easier to compare all 

12 

13 

14 these numbers, I just put them on a slide. 

15 If you could go to slide 5, please, 

16 Geoff. 

17 So we can see here that, for example, 

18 because of the tie, movies, syndicated, and 

19 news all ended up with a rank of 3, right? 

20 

21 

A. 

Q. 

Yes. 

And then because of the tie between 

22 PBS and devotional, they ended up at tied at 

23 5.5, right? 

24 

25 

A. 

Q. 

Yes. 

But, mathematically, the only way 
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1 you're going to get a perfect 1.0 correlation 

2 is if the columns Steckel Q3 rank and Steckel 

3 Q4 rank have exactly the same numbers, right? 

4 

5 

A. 

Q. 

Yes. 

Right. So, I mean, under your 

6 methodology, it guarantees we ' re not going to 

7 have a 1.0 correlation, right? 

8 A. Well, when there are ties, it 

9 guarantees. If there are no ties, then you 

10 still can have the 1.0 correlation. 

11 However, the impact of ties on rank 

12 correlations can be very small. For example, I 

13 did an analysis that showed the impact of a 

14 single tie -- now this is an extreme example, 

15 this is admittedly an extreme example -- but 

16 the impact of a single tie lowers the maximum 

17 correlation from 1.0 to . 9856, which is a small 

18 -- a small difference. 

19 And that's why I have the other two 

20 columns in the table on page 19 to show that 

21 even if you are going to allow for ties, then 

22 you still have a lot of data that failed the 

23 test. 

24 Q. Well, you say ties are an extreme 

25 situation. But, actually, ties were extremely 
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1 common, weren't they? 

A. No, this is -- this is an extreme 2 

3 

4 

situation . 

situation . 

I did not say ties are an extreme 

I said this particular observation 

5 was cherry-picked because it is an extreme 

6 situation, that there are five of the seven 

7 elements that are tied . 

8 How many of the respondents of the 

9 entire 653 plus have five of the seven elements 

10 tied? I'm sure you could count them on one 

11 hand and this may be the only one . 

12 Q. Are you aware that, for example, in 

13 2010, ties can be found in 106 of 163 of the 

14 

15 

Question 4 response sets? 

A. Well, but then why can't ties be found 

16 in the rankings too? Can we look at the 

17 original rankings to see if there are ties 

18 there? 

19 Q. The rank order question does not allow 

20 for ties. 

21 A. What makes you say that? Unless there 

22 was somebody in the room or the interviewer was 

23 telling them don't tie. There's no reason that 

24 you can't have ties given when somebody is 

25 asking you to rank order the seven items. 
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1 That's preposterous. 

2 In fact, if in 653 observations there 

3 are no ties, I would suspect there were some 

4 shenanigans going on with what the interviewer 

5 was doing with respect to those questions . The 

6 interviewer must have been interfering. 

7 It's impossible for you not to have 

8 someone out of 653 respondents offer a tie . 

9 Q. Are you saying it's not often done in 

10 survey research that people are given a rank 

11 order question and not allowed the option for a 

12 tie? 

13 

14 

15 

A. Well, I didn't see anything in the 

question that said don't tie. So if there are 

no ties, if you're representing to me that 

16 there are no ties in the 653 respondents, then 

17 my experience tells me that the interviewer was 

18 forbidding ties. 

19 Q. Geoff, could you give me the ELMO 

20 again, please. 

21 The chart on your correlation analysis 

22 at page 19, you put in the minimum correlation. 

23 Although you didn't show it in your charts, in 

24 your underlying documents, you also computed 

25 the mean correlation and the stacked 
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1 correlations of Question 3 versus Question 4, 

2 right? 

3 A. Well, I was only concerned with the 

4 mean . For some reason, the Charles River folks 

5 did the stack . 

6 Q. But you didn't report the mean in this 

7 table either, did you? 

8 

9 

A. 

Q. 

That's correct, I did not. 

Okay. And if we look at the mean or 

10 the stack, it's pretty close to .9 in all four 

11 years, isn't it? 

12 A. It was around .9 in all four years. 

13 But for it to be .9, that means there had to be 

14 some people who had pretty low correlations. 

15 And there are here . So what this shows is that 

16 at least for these four people that are in this 

17 third column here, that the data have no 

18 construct validly for those four people. 

19 And I firmly believe that. 

20 Q. If cost and value are related but 

21 different, it wouldn't be surprising to see a 

22 high but non-1.0 correlation, right? 

23 A. Well, I mean, if the sun rose in the 

24 west, it might be possible that I would have a 

25 sun tan on a different side of my body too. 
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1 But, you know, if cost and value are different 

2 things, then that only highlights, as Your 

3 Honor claimed before -- explained before -- not 

4 that -- asked before, the ambiguity in the 

5 language used in the questions. 

6 And that -- also that removes 

7 construct validity immediately. 

8 Q. If they're related but different, you 

9 wouldn't be surprised to see a high but not 

10 perfect correlation, right? 

11 A . Well, I would like to know what they 

12 are, but, you know, we could also do -- the 

13 mean is not what ' s relevant. What's relevant 

14 

15 

is the proportion of the sample that gives you 

bad data. 

16 And so I would take a look at -- let's 

17 say, I would argue that the fraction that's 

18 below .9 is a more -- is more indicative of the 

19 metric that we want to look at in evaluating 

20 these data than the mean. 

21 Q. You talked a little bit about the 

22 Canadian survey. And the Canadian survey was 

23 only designed to look at the value of 

24 programming on Canadian distant signals, right? 

25 A. That's my recollection, yes. 
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Q. It wasn't designed to look at the 

entire universe of Form 3 systems, right? 

1 

2 

3 

4 

A. 

Q. 

I don ' t recall, but I'll accept that. 

Okay. Thank you. I have no further 

5 questions . 

6 JUDGE BARNETT: Any other 

7 cross-examination? Hearing none, redirect? 

8 MR. OLANIRAN: No redirect, Your 

9 Honor. 

10 JUDGE BARNETT: Thank you, 

11 Mr. Olaniran. 

12 Professor Steckel, thank you. You may 

13 be excused . 

14 

15 

16 

THE WITNESS: Thank you. 

(The witness stood down.) 

MR. OLANIRAN: Your Honor, Dr. Stec is 

17 our next witness and is kind of MIA at this 

18 minute. So we're in search -- sorry. 

19 JUDGE BARNETT: Well, then let's take 

20 our afternoon recess while the search party 

21 goes out. 

22 MR. OLANIRAN: I appreciate that. 

2 3 Thank you . 

24 

25 

JUDGE BARNETT : 15 minutes. 

(A recess was taken at 2:21 p.m., 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



Before the
COPYRIGHT ROYALTY JUDGES

Washington, D.C.

)
In re )

)
DISTRIBUTION OF CABLE ) NO. 14-CRB-0010-CD (2010-13)
ROYALTY FUNDS )

)

Written Direct Testimony of

JAMES M. TRAUTMAN

December 22, 2016

Public Version

SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony



2

Written Direct Testimony of
JAMES M. TRAUTMAN

I am Managing Director of Bortz Media & Sports Group, Inc. (Bortz Media) and am

sponsoring the Bortz Media report entitled “Cable Operator Valuation of Distant Signal Non-

Network Programming: 2010-13,” a copy of which is attached. This report was prepared under

my direct supervision at the request of Major League Baseball, the National Football League,

National Basketball Association, Women’s National Basketball Association, National Hockey

League and the National Collegiate Athletic Association (collectively, the Joint Sports Claimants

or JSC).

For more than thirty years, I have supervised market research assignments addressing a

wide range of issues affecting the cable and satellite television industries, including issues related

to the valuation of television programming. My clients have included NCTA –The Internet &

Television Association, Disney/ABC, the Public Broadcasting Service (PBS), CBS, A&E

Television Networks, ESPN Networks, Discovery Networks, MTV Networks, Time Warner

Cable, Comcast, Cox Communications, the Cable & Telecommunications Association for

Marketing (CTAM) and many other cable and satellite industry clients.

I have had primary responsibility for management of all of the cable operator studies

conducted by Bortz Media for JSC. I have testified concerning these studies in several

proceedings conducted by the Copyright Royalty Judges and their predecessors. In the 2004-05

cable royalty distribution proceeding, I was qualified as an expert in market research, including

survey research, and valuation in the cable, broadcast and television programming industries.

A copy of my resume is attached as Appendix A.
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APPENDIX A

JAMES M. TRAUTMAN Bortz Media & Sports Group, Inc.
Managing Director and Principal 5105 DTC Parkway, Suite 200

Greenwood Village, Colorado 80111
303-893-9903 (Direct)

trautman@bortz.com
______________________________________________________________________________

EXPERIENCE:

Managing Director and Principal, Bortz Media & Sports Group, Inc. (1988 to Present)

 Leads media/entertainment practice for analytically-based consulting firm.

 Expertise is concentrated in applied market, economic and competitive analysis –
focusing on evaluation of trends in media/entertainment market evolution; analysis of
the cable and satellite television industries; analysis and valuation of video
programming and programming networks; analysis of consumer preferences and
audience behavior; analysis of industry, company and product/service economics;
market forecasting/demand assessment; and survey research.

 Extensive consulting history for a wide range of major clients including A&E
Television Networks, Blackstone Group, CBS, Comcast, Corporation for Public
Broadcasting, Cox Communications, Discovery Communications, Disney/ABC,
ESPN Networks, Gannett, Landmark Communications, MTV Networks, Ziff-Davis,
Times Mirror, Time Warner, Tribune, The Washington Post Company, Major League
Baseball, the National Basketball Association, NCTA – The Internet & Television
Association, the Big 12 Conference, Crown Media, Scripps Networks, National
Public Radio, Public Broadcasting Service (PBS), Spanish Broadcasting System
(SBS) and the United States Olympic Committee (USOC).

Additional details on primary areas of expertise include:

 Created and directed Bortz Media’s subscription television industry competitive
assessment practice for more than 15 years. Services provided to major cable
companies included ongoing, comprehensive analysis of satellite and other
competitors – addressing business strategies, operating economics, technical
capabilities/constraints and the overall threat profile presented by DIRECTV, DISH
Network and other cable competitors. In connection with these engagements,
monitored and assessed performance and growth trends, and developed market level
strategic and tactical plans for cable operators to address satellite competition. These
analytical and planning efforts emphasized competitor economics and consumer
marketing strategies, as well as the development/deployment of new consumer
products and technologies including digital settop boxes, DVRs, video-on-demand,
HDTV, interactive television, high-speed Internet and telephone service.
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 The economics and marketing of competitive services and new television products
has been an ongoing focus. Examples of new product-related assignments include:

 For multiple clients, assessed the initial evolution of and long-term market
prospects for Direct Broadcast Satellite services, including specific evaluation
of various orbital licensees and early entrants.

 For Cox, provided a comprehensive assessment of current and likely future
satellite competitor technology and marketing/promotional initiatives as a
basis for devising Cox product, packaging and marketing strategies.

 For multiple clients, assessment of Internet-based video content distribution
prospects, considering both economic opportunities and potential risks to
existing distributors. Analyses have specifically addressed Internet-based
delivery of movies and other television programming and its implications for
cable networks and video-on-demand services.

 Designed and managed consumer research and provided recommendations to
Comcast regarding the composition, packaging and pricing of the company’s
initial digital service tiers in preparation for the deployment of digital settop
boxes.

 For a major content owner, evaluates media market trends and implications on
an ongoing basis. The implications of Internet video distribution, tiering,
channel placement and ownership of the organization’s network distribution
outlets has been a specific focus. Mobile distribution opportunities and
economics, on-demand economics and interactive advertising prospects have
also been assessed.

 Assessment of the relative merits of cable HFC distribution infrastructure and
telephone company fiber optic network architecture from a consumer
perspective, emphasizing the relative advantages and disadvantages of each
technical approach in terms of services and features provided to subscribers.
Based on this assessment, developed detailed recommendations regarding
client positioning and communications strategies in response to telephone
company marketing initiatives.

 For Cox, analyzed HDTV opportunities and timing considerations with
respect to initial deployment of HDTV services.

 Assessment of home video rental market trends and prospects in the context of
the evolution of cable-based video-on-demand services.

 Assessment of the premium television market, including prospects for major
premium TV providers and the impact of movie distribution alternatives
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(including video-on-demand, Netflix and Internet-based services) on premium
television content strategies.

 Provided business development support to and/or evaluated market/economic
prospects and revenue models for more than 50 proposed subscription TV
programming ventures and existing basic and premium television networks.
Assignments have addressed both national networks and regional sports and news
networks. Clients/properties have ranged from planning stage concepts (e.g., Outdoor
Life – now NBC Sports Network, U.S. Olympic Network) to services in the early
stages of development (e.g., ZDTV – now Esquire, Classic Sports Network – now
ESPN Classic) to widely penetrated networks such as ESPN, Discovery and HGTV.
Assignments have encompassed initial business model development, projections of
viewing levels and advertising potential, marketing/sales planning, affiliate contract
negotiations, programming strategy and programming acquisition, and service
implementation.

 Analyzed the fair market value of television, radio and Internet rights for numerous
major programming rights holders, encompassing content with rights values totally
more than $20 billion. Analyses have addressed both entertainment and sports content
and consider the audience potential, advertising prospects and other economic drivers
of the content, as well as cost factors. Analyses have also addressed the value of
programming and footage libraries, syndication opportunities, and “ancillary” value
components including sponsorship exposure value, live tours, DVD sales, etc.

 Co-author of Digital Broadcasting: Where Do We Go From Here? This report,
released in 2010, evaluated future business prospects and market opportunities for the
broadcast television industry – focusing on multicasting, mobile video and other
services enabled by digital transmission technology.

 On behalf of NCTA, authored A Study of the Cable Industry’s Impact on the U.S.
Economy. This comprehensive economic impact analysis, released in 2015, analyzed
cable industry subscriber growth patterns and operating characteristics and utilized
input-output modeling techniques to evaluate cable industry financial flows. These
flows were than used to quantify the industry’s direct and indirect contributions to
U.S. employment, personal income and gross economic output at the national level as
well as by individual Congressional District. Earlier versions of this analysis were
prepared in 2013, 2011, 2008, 2003, 1998, 1990 and 1986.

 Analyzed financial prospects and estimated the fair market value of over 100 cable
television properties both domestically and internationally. Assessments of current
and future cable television economics have also been developed on a recurring basis
for a major financial institution, as well as an international consulting organization.

 Analyzed financial prospects and estimated the fair market value of numerous
commercial television and radio station properties, in markets ranging from the largest
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to the smallest. Analyses evaluate market trends and likely future market capture in
terms of both advertising revenue and audience, resulting in the development of pro
forma financial projections.

 For a major broadcast network, assessed digital television opportunities, considered
technological and market factors in defining a digital television strategic focus, and
developed recommendations relating to cable distribution of digital signals and high
definition programming.

 Provided comprehensive digital transition business planning assistance to the
Corporation for Public Broadcasting, the Association of Public Television Stations,
the Ford Foundation, the James Irvine Foundation and selected individual public
broadcasters. These assignments assessed new service opportunities and involved
working with individual public television (PTV) stations to develop digital
service/financial models. Elements of the projects included assessment of the overall
media environment and its implications for PTV (focusing on the impact of emerging
technologies), exploration of digital capacity utilization issues and alternatives
(including data-driven, interactive and commerce-based applications), and evaluation
of partnership opportunities with both for profit and non-profit entities.

 Assisted various other public broadcasting organizations in numerous engagements
over the past 20 years. In addition to the assignments noted above, these have
included development of comprehensive market analyses, development of service and
operating structure recommendations for stations, evaluation of advertising potential,
assessment of merchandising and licensing practices, support in negotiations for
programming distribution, and assessment of Internet business opportunities.

 Provided strategic planning assistance to Landmark Communications on multiple
occasions, supporting the company’s efforts to enhance its television station
operations.

 On behalf of the Corporation for Public Broadcasting, completed a comprehensive,
multi-phase assessment of digital radio opportunities, addressing the market potential
for both terrestrial and satellite-delivered digital radio in the context of current and
projected future radio market trends.

 On multiple occasions, provided strategic planning assistance to National Public
Radio. Assignments encompassed in-depth interviews with NPR affiliate stations,
assessment of audience trends and recommendations relating to program scheduling.

 In the mid-1980s, developed and conducted an annual Cable Operating Performance
Benchmarks study for participating cable companies on behalf of the National Cable
& Telecommunications Association. This study focused on the interrelationships
between operating characteristics and financial performance at the cable system level,
utilizing detailed operating, financial and market information from more than 150
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separate cable systems. Separate industry level analyses have addressed the
industry’s economics and financial characteristics on numerous subsequent occasions.

 Designed, managed and executed a wide range of quantitative and qualitative research
studies, including statistically representative national (as well as local and regional)
telephone surveys, Internet-based surveys, focus groups, one-on-one interviews and
new product trials. A study conducted annually addresses trends in local advertising
sales and the factors influencing local ad sales performance.

 Has provided comprehensive analysis and expert testimony for multiple law firm
clients including Arnold & Porter LLP; Coblentz, Patch, Duffy & Bass LLP; Davis
Wright Tremaine; Kaye Scholer LLP; Lowenstein Sandler LLP; Patton Boggs LLP;
Manatt, Phelps & Phillips; Snell & Wilmer; and Winston & Strawn. Support and
testimony has encompassed assessment of programming and programming networks;
analysis of television viewing data and viewing behavior; valuation of media assets
and properties; analysis of digital music prospects; economic and market analysis of
media industries, technologies and planned business ventures; analysis of industry and
firm-level business practices and strategies; and design/execution of market research.

Senior Associate, BBC, Inc. (1983 to 1988)

Responsible for execution of multi-faceted research and analytical assignments addressing
industries including media, entertainment and telecommunications, real estate, banking and
public facilities/recreation.

EDUCATION:

M.B.A., Finance (1990), University of Colorado
B.S., Economics (1982), Claremont McKenna College, Claremont, California

OTHER:

Author of A Study of the Cable Industry’s Impact on the U.S. Economy; and Public Television’s
Transition to a Digital Future. Co-Author of Digital Broadcasting: Where Do We Go From
Here?; Public Television in the Information Age; Great Expectations: A Television Manager’s
Guide to the Future; and Sports on Television: A Whole New Ballgame.
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I. INTRODUCTION AND SUMMARY

The Copyright Royalty Judges (CRJs) allocate among copyright owners of television

programming the compulsory licensing royalties that cable systems pay under Section 111 of the

Copyright Act to retransmit out-of-market (distant) broadcast television stations. In doing so, the

CRJs have sought to ascertain the relative market value of the different categories of

programming. That is, they determine what cable systems would have paid, on a relative basis,

for the different types of compensable programming on the distant signals that the cable systems

carried pursuant to Section 111, if those systems had been required to negotiate in an open

market absent compulsory licensing. Since 1985, the Joint Sports Claimants (JSC) have retained

the principals of Bortz Media & Sports Group, Inc. (Bortz) to develop and implement a

methodology for making the same determination.1 This report focuses upon our analysis for the

years 2010, 2011, 2012 and 2013.

The cornerstone of that analysis, as in prior years, is an annual survey of cable system

operators. We have designed and implemented those surveys relying upon our experience in

market research involving the cable television industry and in consultation with several

independent experts in the areas of survey design and implementation. Our surveys employ a

well-established market research methodology to determine relative market values using a

“constant sum” question. The surveys ask a random sample of cable operators how they would

allocate a fixed budget among the different “non-network” programming categories on the

distant signals they actually carried in the relevant year. Section II of this report discusses in

greater detail the methodology of our 2010-13 surveys.

1 Bortz Media & Sports Group, Inc. operated under the name Bortz & Company prior to January 1998.
For purposes of this report, all references to the Company use the name Bortz Media & Sports Group,
Inc., Bortz Media or Bortz.
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Over the past three decades we have continually sought to assess and to improve our

cable operator surveys in response to marketplace changes and issues raised in the cable royalty

distribution proceedings. Appendix A describes the evolution of these surveys and the various

methodological modifications we have made over time to ensure that the survey results provide

the best possible estimates of relative market value. Section III discusses the specific changes

that we made in the surveys following the CRJs’ “Phase I” final determination in the 2004-05

cable royalty distribution proceeding, the last litigated Phase I cable royalty distribution

proceeding.2 The principal changes were: (1) identifying for certain survey respondents the

“compensable” programming on WGN, the most widely-carried distant signal; (2) limiting the

number of distant signals that respondents were asked to consider to make the survey interview

more manageable; (3) eliminating the “sports” category for valuation where we could not

confirm that the respondent’s cable system retransmitted such programming on a non-network

distant signal basis; (4) modifying preparatory questions to increase their relevance to the

ultimate question of relative programming value; and (5) modifying the key valuation question to

encompass all potential value factors rather than only the attraction and retention of subscribers.

We believe these modifications (along with enhanced sampling to narrow the confidence

intervals of the survey results) have improved both the currency and overall design of the 2010-

13 surveys – particularly as compared to the cable operator surveys upon which the CRJs

relied in the 2004-05 cable royalty distribution proceeding.

2 See Distribution Order, Docket No. 2007-3 CRB CD 2004-2005, July 21, 2010 (hereinafter, “2004-05
CRJ Distribution Order”). I understand that although the current proceedings will not be conducted
in separate phases, the CRJs will make both (1) a determination allocating the royalty funds among
the various program categories (the former “Phase I” determination), and (2) a determination of the
relative value of the programming within each category, to the extent that is in dispute (the former
“Phase II” determination).
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Section IV discusses the results of the 2010-13 Bortz surveys and compares those results

to prior years. The key finding from these surveys is that cable operators would have allocated

their 2010, 2011, 2012 and 2013 distant signal non-network programming budgets as follows:

As Table I-1 reflects, in each of the years 2010, 2011, 2012 and 2013, cable operators

valued the live professional and college team sports programming on the distant signals they

carried more highly than any other distant signal non-network programming category. They

would have allocated the largest percentage of a distant signal non-network programming budget

(40.9 percent in 2010, 36.4 percent in 2011, 37.9 percent in 2012 and 37.7 percent in 2013) to

live professional and college team sports programming. The sports allocation in each year is

greater than the combined value of the two program categories represented by the Program

Suppliers – movies and syndicated shows, series and specials. These two program categories

combined accounted for 31.8 percent of the cable operators’ programming budgets in 2010, 36.0

percent in 2011, 28.8 percent in 2012 and 27.2 percent in 2013.3

3 The individual category amounts do not add to the combined totals for the two Program Suppliers
categories in 2010 and 2013 due to rounding.

Table I-1.

Distant Signal Programming Valuation Studies, 2010-13

2010 2011 2012 2013

2010-13

Average

Live professional and college team sports 40.9% 36.4% 37.9% 37.7% 38.2%

News and public affairs programs 18.7% 18.3% 22.8% 22.7% 20.6%

Movies 15.9% 18.6% 15.3% 15.5% 16.3%

Syndicated shows, series and specials 16.0% 17.4% 13.5% 11.8% 14.7%

PBS and all other programming on non-commercial signals 4.4% 4.7% 5.1% 6.2% 5.1%

Devotional and religious programming 4.0% 4.5% 4.8% 5.0% 4.6%

All programming on Canadian signals 0.1% 0.2% 0.6% 1.2% 0.5%

Total* 100.0% 100.0% 100.0% 100.0% 100.0%

*Columns may not add to total due to rounding.
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Results from the 2010-13 cable operator surveys (averaged across the four years) are

compared to the average results from the 2004-05 cable operator surveys on Figure I-1 below.

The figure illustrates that average allocations for the sports, news and public affairs, public

television programming and Canadian categories were higher during the period 2010-13 as

compared with 2004-05. The increases in these categories were offset by lower allocations for

the movies, syndicated and devotional programming categories.

In the 2004-05 proceeding, the CRJs found the “Bortz study to be the most persuasive

piece of evidence provided on relative value,”4 and they concluded that “[t]he Bortz intervals

certainly mark the most strongly anchored range of relative programming values produced by the

evidence in this proceeding.”5 However, the CRJs ruled that, for purposes of making their

royalty allocations among the Phase I program categories, it was necessary to adjust the results

of the 2004-05 Bortz surveys. First, the surveys do not purport to measure the value of music in

4 2004-05 CRJ Distribution Order at 12.
5 2004-05 CRJ Distribution Order at 18.
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any of the programming. Accordingly, the CRJs independently determined that value (an

average of 3.8 percent for 2004-05) and took the Music Claimants’ share “off-the-top.”6 Second,

the CRJs concluded that the Public Television (PTV) and Canadian Claimants’ survey shares

should be increased because the surveys did not ask cable operators to value these categories if

they carried only distant non-commercial educational signals or only distant Canadian signals.7

Third, the Judges noted that respondents to the 2004-05 Bortz surveys may have attributed value

to programming on WGN-TV that is non-compensable, i.e., programming that was not available

simultaneously on both the WGN signal available over-the-air and the WGN signal available via

satellite.8 This, the Judges determined, may have inflated the shares of the Program Suppliers

and Devotional Claimants at the expense of JSC and the Commercial Television (CTV)

Claimants.9 A comparison of the 2004-05 cable operator survey results with the adjusted shares

awarded by the CRJs is set forth in Table I-2 below.

6 2004-05 CRJ Distribution Order at 56-58.
7 2004-05 CRJ Distribution Order at 14-16, 27-30, 36-39.
8 2004-05 CRJ Distribution Order at 16-17.
9 2004-05 CRJ Distribution Order at 16.
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Figures I-2 and I-3 below illustrate the comparison between 2004-05 survey results and

basic fund awards graphically.

Phase I Category* 2004 2005 2004 2005

JSC 33.5% 36.9% 32.3% 35.4%

Program Suppliers 36.5% 37.6% 33.1% 34.4%

CTV 18.4% 14.8% 17.9% 14.2%

PTV 3.5% 3.7% 7.4% 7.1%

Devotional Claimants 7.8% 6.6% 3.4% 3.4%

Canadian Claimants 0.2% 0.3% 1.9% 1.9%

Music Claimants NA NA 4.0% 3.6%

Total** 100.0% 100.0% 100.0% 100.0%

*As described in the 2004-05 CRJ Distribution Order.

**Columns may not add to total due to rounding.

Table I-2. Comparison of Bortz Survey Results and Final Basic Fund Awards, 2004-05

Bortz Survey

Results

Final Basic Fund

Awards
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We believe that our survey results provide the best available estimate of how cable

operators valued the different types of non-network programming categories on the distant

signals they actually carried in 2010-13, and by extension the best approximation of how the

cable operators themselves would have allocated the compulsory licensing royalties they paid to

carry that programming. However, as discussed in Section III, improvements to the 2010-13

survey should reduce, but do not fully account for, the impact of non-compensable WGN

programming, all of which was in the Program Suppliers and Devotional categories.

Accordingly, the 2010-13 survey values for the Program Suppliers and Devotional categories

should be regarded as a “ceiling” on the potential value of those categories, while JSC and CTV

values are likely understated because all of their programming on WGN was compensable.10

Additionally, we recognize that some adjustment to the specific point estimates of the survey

10 The consideration of non-compensable WGN programming may also have reduced some
respondents’ relative valuations of Canadian and PTV programming.
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results is appropriate to account for a music share and for the exclusion of systems that carry

only PBS and/or Canadian distant signals.
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II. METHODOLOGY OF THE 2010-13 CABLE OPERATOR SURVEYS

Over a period of more than thirty years, JSC have commissioned surveys of cable

operators in connection with cable royalty distribution proceedings. Other “Phase I” parties 

specifically CTV, PTV and Devotional Claimants  have supported the JSC surveys in prior

proceedings (with or without adjustments). CTV also submitted an independently-conducted

cable operator survey to the Copyright Royalty Tribunal (CRT) in the 1983 proceeding, with

results that were virtually the same as the JSC survey submitted in that proceeding. The

Canadian Claimants submitted cable operator surveys in the 1990-92, 1998-99, 2000-03 and

2004-05 proceedings. The purpose of all these surveys has been to determine how cable

operators value, on a relative basis, the different categories of non-network programming on the

distant signals they carried.

There have been important similarities in the methodology these surveys employed,

including the use of a “constant sum” question that allows the cable operators themselves to

place relative values on different program types. As the CRJs concluded in the 2004-05

proceeding, “the constant sum survey . . . has been long regarded as a recognized approach to

market research.”11 This approach allows survey respondents to address the same task that the

CRJs and their predecessors have confronted  allocating a fixed amount among several

program categories based upon the relative market value of those categories. Several expert

witnesses for JSC and other parties (CTV, PTV and Devotionals) have testified in support of the

Bortz cable operator surveys, as well as the appropriateness of using constant sum questions as a

11 2004-05 Distribution Order at 13.
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basis for allocating the Section 111 cable royalties. The Canadian Claimants likewise have

endorsed the use of constant sum questions to determine relative market values.

This section describes the methodology employed in connection with the 2010, 2011,

2012 and 2013 cable operator surveys. It discusses sampling, questionnaire design, response

rates and respondent qualifications.

A. The Sample Design

All of the Bortz surveys, including those for the years 2010 through 2013, have been

based on a random sample of cable systems. The use of samples is the norm in survey research

because conducting a census of all potential respondents is both unnecessary and cost

prohibitive. Appropriate sample design techniques are available that allow results from a sample

to be projected to the overall “universe” of all potential survey respondents with a high degree of

confidence and accuracy.

More specifically, the 2010-13 Bortz cable operator surveys, like all prior Bortz surveys,

are based on a sample of 2010-13 “Form 3” cable systems. Form 3 systems are those that had at

least $527,600 in semi-annual “gross receipts” from retransmitting broadcast signals to their

subscribers. According to the Cable Data Corporation (CDC), which compiles data from the

statements of account (SOAs) that cable systems file with the Copyright Office, Form 3 systems

accounted for more than 98 percent of total royalty payments made by cable operators during

each of the years 2010-13. Moreover, Form 3 systems, unlike the smaller Form 1 and 2 systems,

specifically identify in their SOAs the signals they retransmitted on a distant basis. The original

Bortz survey samples in 2010, 2011, 2012 and 2013 included approximately 360 Form 3 cable
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systems each year, or between approximately 30 and 40 percent of the total number of Form 3

cable systems in those years.12

Bortz developed the cable operator survey sampling plans based on the design parameters

initially established by Dr. George E. Bardwell, Professor of Mathematics and Statistics at the

University of Denver. Bortz Media professional staff selected each of the samples.

Bortz utilized a stratified random sampling approach, with the stratification based on

copyright royalty payments. Copyright royalty payments are used because this enables survey

results to be projected to and estimated for the entire royalty pool – recognizing that the ultimate

objective of the copyright proceedings is the allocation of royalties. We obtained the universe

level royalty data (i.e., the royalty amounts paid by all Form 3 systems) from records compiled

by the Copyright Office based on SOAs filed by cable systems for the first accounting period of

each survey year. We constructed the sampling plans so that proportionately more systems with

large royalty payments were sampled relative to systems with small royalty payments. This

approach maximizes the usefulness of the survey responses as a statistical basis for the allocation

of royalty payments.

As shown on Table II-1 below, the sample design included four strata of royalty classes,

one of which (largest royalty payers) required that all systems within that stratum be included in

the sample. Sample systems were randomly selected from the remaining three strata in

accordance with the sample size requirements determined for each stratum using a Neyman

Allocation – which yields a sample with the greatest statistical precision (i.e., lowest sampling

12 This is a very robust sample. By way of comparison, Nielsen television ratings are based on a sample
of less than one tenth of one percent of all U.S. TV households.
http://www.mediapost.com/publications/article/233528/nielsen-unveils-plan-to-model-about-half-its-
natio.html.
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error) for the specified sample size. The boundaries of the remaining three strata were

constructed using the ‘cum square root of f rule,’ which in this instance determines the

appropriate strata boundaries by summing the square root of the number of systems that pay

royalties in each increment of $500. This statistical method is commonly used for defining strata

boundaries among populations that exhibit large differences in a key characteristic (i.e., in this

case, the amount of royalties paid). The method gives reasonable mathematical assurance the

calculated stratum boundaries are effective in reducing the sampling error for a given sample

size.
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We selected the sample systems randomly from each stratum in accordance with the

sample size requirements given in the foregoing table and using randomly selected starts. In

each year, a number of the systems selected within the initial sample frame reported above

carried no distant signals. As in prior surveys, we did not attempt to survey these systems

Table II-1.

Stratification Statistics and Respondent Distribution for 2010, 2011, 2012 and 2013 Surveys*

Royalty Stratum

Number

of

Systems

Mean

Royalty

Percent of

Total

Royalties

Royalty

Standard

Deviation

Original

Sample

Size**

Final

Eligible

Sample

Completed

Surveys

2010

$0 - 27,999 596 $14,327 8.8% $6,031 58 41 22

$28,000 - 70,000 341 44,612 15.6% 12,190 68 58 37

$70,001 - 231,000 207 119,884 25.5% 42,239 142 111 62

$231,001 or more 92 529,038 50.1% 339,580 92 78 42

Total 1,236 100.0% 360 288 163

2011

$0 - 27,689 559 $14,495 8.0% $6,014 54 40 27

$27,690 - 72,690 302 45,473 13.6% 12,479 61 45 24

$72,691 - 255,190 193 123,016 23.4% 48,210 151 122 62

$255,191 or more 94 593,312 55.0% 415,001 94 84 48

Total 1,148 100.0% 360 291 161

2012

$0 - 24,126 433 $13,413 5.6% $5,315 56 45 24

$24,127 - 63,626 233 39,803 8.9% 11,057 63 52 37

$63,627 - 180,126 156 102,872 15.4% 30,972 117 103 48

$180,127 or more 124 589,806 70.1% 459,245 124 120 61

Total 946 100.0% 360 320 170

2013

$0 - 24,628 443 $13,382 5.5% $5,405 53 41 23

$24,629 - 65,628 229 40,867 8.6% 11,376 58 45 26

$65,629 - 209,129 155 111,621 15.9% 38,297 132 115 57

$209,130 or more 116 656,091 70.0% 551,125 116 108 54

Total 943 100.0% 359 309 160

*Stratification statistics are based on the first reporting period of each year.

**Includes all sampled systems. In 2010, 55 systems not carrying distant signals, 15 systems carrying only PBS signals, and two carrying only

Canadian signals were discarded. In 2011, 45 systems not carrying distant signals, 17 carrying only PBS signals, four carrying only PBS and Canadian

signals, and two carrying only Canadian signals were discarded. In addition, one statement of account could not be located at the Copyright Office. In

2012, 27 systems not carrying distant signals, 9 systems carrying only PBS signals, and two carrying only PBS and Canadian signals were discarded.

In addition, two statements of account could not be located at the Copyright Office. In 2013, 33 systems not carrying distant signals, 11 carrying only

PBS signals, two carrying only PBS and Canadian signals, and one carrying only Canadian signals were discarded. In addition, three statements of

account could not be located at the Copyright Office.
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because they did not carry any programming entitled to Section 111 royalties. Similarly, some

of the systems in the sample carried only a distant PBS and/or only a distant Canadian signal; as

discussed below, consistent with prior surveys we did not survey these systems because it is not

possible to obtain an estimate of relative value where the cable operator does not carry diverse

types of distant signal programming.

B. Questionnaire Design

As discussed in Appendix A, the Bortz survey questionnaires for the years 2010-13

reflect input from a variety of experts as well as comments and suggestions from the CRJs and

their predecessors over a period of more than two decades. Section III describes important

changes that we made to the questionnaire design in response to CRJ comments and in

consultation with independent survey experts following the 2004-05 cable royalty distribution

proceeding.

We utilized two general forms of survey instruments in the 2010-13 cable operator

surveys. There was one form for respondents whose cable systems carried distant signals in

addition to or other than WGN. Appendix B contains the additional distant signals (ADS)

questionnaire that we used with those respondents. There was a second form for respondents

whose cable systems carried WGN as their only distant signal. Appendix C contains that

questionnaire. This second form differs from the first principally in that respondents were

provided with specific information about (and asked to value only) the compensable

programming on WGN (see further discussion of this issue in Section III). Each of the

questionnaires asked respondents four questions.

1. Question 1  Qualification. The initial survey question screened survey

respondents, requiring an affirmation that the respondent was the individual “most responsible
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for programming carriage decisions” made by her system during the year in question. Requiring

an affirmative response to this question in order to continue/complete the survey ensures that the

interviewer is speaking with the individual who is most qualified to answer the remaining survey

questions. In attempting to reach this individual, the interviewer was frequently referred to a

regional executive (see Section IIC below).

2. Question 2  Importance. After qualifying the respondent, the interviewer

identified the distant signals that the respondent was to consider. Bortz identified these distant

signals for each system by reviewing that system’s Copyright Office statement of account. In

this manner, we assured that the respondent considered only programming on distant signals the

cable system reported that it actually carried during the year in question. The interviewer then

asked each respondent to rank the four to seven types of programming broadcast by these

stations in order of their importance for the system to offer. The programming categories were:13

 Movies.

 Live professional and college team sports.

 Syndicated shows, series and specials.

 News and other station-produced programs.

 PBS and all other programming broadcast by noncommercial station(s) ____.

 Devotional programs.

 All programming broadcast by Canadian station(s) ____.

13 The number of programming categories provided to each respondent depended on whether
the distant signals listed on the respondent’s statement of account included PTV, Canadian
and/or live professional and college team sports programming, with these categories
excluded in instances where the respondent did not carry the relevant programming on a
distant basis.
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These categories are intended to correspond with the program category definitions to

which the claimants have stipulated. See Appendix E. The movies and syndicated shows, series

and specials categories are both associated with the Program Suppliers. Each of the other

claimant groups is associated with a single category, with the exception of the Music Claimants,

who are not considered in the Bortz survey.

The interviewers instructed the respondents to consider only the “non-network”

programming on the distant signals listed in providing their rankings, i.e., to exclude from

consideration all programming provided by the ABC, CBS and NBC networks. Programming

from the FOX network was not considered network programming consistent with rulings made

by CRJ predecessors and upheld by the Librarian of Congress.14

3. Question 3  Cost. The third survey question asked the respondent to rank how

expensive it would have been to acquire the non-network programming in each of the distant

signal program categories on the identified distant signals if her system had been required to

purchase that programming in the marketplace. Again, the interviewers asked the respondents to

rank between four and seven categories of programming depending on the signals carried by the

system.

Questions 2 and 3 in the cable operator survey are designed as preliminary questions

intended to focus respondents on the particular distant signals carried by the system, the types of

programming on those signals, and certain factors (importance and cost) that contribute to the

key “budget” allocation required in the fourth and final survey question. The interviewer

randomly ordered the program types in both Question 2 and Question 3 to prevent ordering bias.

14 Distribution of 1990, 1991 and 1992 Cable Royalties, Federal Register, Vol. 61, No. 209, Oct. 28, 1996,
pp. 55659-60.
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4. Question 4 – Relative Value Allocation. In the fourth and final survey question

(the constant sum question), the interviewer asked the respondent to value the various types of

non-network programming on the distant signals that her system carried during the relevant year.

This required the respondent to allocate a percentage of a finite dollar amount to each of the

program categories on the distant signals that the system retransmitted.

In order to avoid confusion as to the actual stations and programming under consideration

in the survey, the interviewer read each respondent the list of the specific distant signal stations

to be considered for a second time. As further clarification, the interviewer specifically

instructed the respondent not to consider any national network programming from ABC, CBS,

and NBC. (To avoid possible confusion, this instruction was deleted in instances where no

stations affiliated with these networks were carried.) The interviewers again asked the

respondents to value between four and seven categories depending upon whether the

respondent’s cable system carried distant noncommercial and/or Canadian stations or live sports

programming on their distant signals:

 Movies broadcast during (survey year) by the U.S. commercial stations I listed.

 Live professional and college team sports broadcast during (survey year) by the U.S.
commercial stations I listed.

 Syndicated shows, series and specials distributed to more than one television station
and broadcast during (survey year) by the U.S. commercial stations I listed.

 News and public affairs programs produced by or for any of the U.S. commercial
stations I listed, for broadcast during (survey year) only by that station.

 PBS and all other programming broadcast during (survey year) by U.S.
noncommercial station(s) ____.

 Devotional and religious programming broadcast during (survey year) by the U.S.
commercial stations I listed.

 All programming broadcast during (survey year) by Canadian station(s) ____.
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As noted above, we phrased each of these program categories to correspond as closely as

possible to the program category definitions adopted by the parties in the cable royalty

distribution proceedings. See Appendix E.

The interviewer asked each respondent to: “Assume your system spent a fixed dollar

amount in [year] to acquire all the non-network programming actually broadcast during [year] by

the stations I listed. What percentage, if any, of the fixed dollar amount would your system have

spent for each category of programming?” The interviewer read the applicable program

categories once so that the respondent had a chance to think about them, and the interviewer

instructed the respondent to write down the categories. The interviewer then re-read the program

types to allow the respondent to write down their estimates. The interviewer randomly ordered

the program types to prevent ordering bias. The interviewer then reviewed the program

categories and estimates with the respondent, providing the respondent an opportunity to revise

the estimates if necessary.

5. Questionnaires for Cable Systems Carrying Only WGN. As noted above, a

different questionnaire was used for systems that carried WGN as their only distant signal.

While the four questions described above were also asked in this questionnaire, respondents were

provided with a WGN Programming Summary identifying the compensable programming

broadcast in the relevant year in each of the five WGN programming categories (see Appendix

C-6), and were specifically instructed to provide their responses giving consideration only to that

programming. Thus, in Question 4, the interviewer described the categories as:

 Movies listed on the WGN America [year] Programming Summary.

 Live professional team sports listed on the WGN America [year] Programming
Summary.
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 Syndicated shows, series and specials listed on the WGN America [year] Programming
Summary.

 News and other station-produced programs listed on the WGN America [year]
Programming Summary.

 Devotional programs listed on the WGN America [year] Programming Summary.

Program categories were again phrased to correspond as closely as possible to the

program category definitions adopted by the parties in the cable royalty distribution proceedings.

See Appendix E.

As discussed further in Section III, we believe this modification addresses a key

limitation of the prior cable operator surveys in that it allows respondents for these systems to

consider the relative value of only the compensable programming on WGN, rather than

allocating value for all of WGN’s programming (a large majority of which is non-compensable).

This improvement responds directly to an issue raised in the 2004-05 proceeding.15

C. Survey Completion and Respondent Qualifications

Bortz Media retained THA Research to conduct telephone interviewing for the 2010-13

cable operator surveys. THA Research has provided market research to cable television industry

clients for more than two decades, completing more than 400 assignments. THA’s clients have

included Disney/ABC/ESPN, Turner Broadcasting/TNT, Scripps Networks, Discovery

Communications and Cable One. The company specializes in conducting executive interviews,

and has been retained by Bortz for all 13 cable operator surveys starting with the 2001 survey

and continuing through 2013.

15 2004-05 CRJ Distribution Order at 16.
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THA Research attempted to interview a qualified respondent from each of the cable

systems in the 2010-13 samples. James M. Trautman, Managing Director, and Brian Broderick,

Senior Vice President, of Bortz Media oversaw selection and training of interviewers, conducted

mock interviews with THA personnel, and listened to and provided feedback on interviews

during the early phases of the studies. Only interviewers specializing in surveying professional

and managerial personnel were utilized. THA’s principal owner and senior executive conducted

many of the interviews personally. THA’s principal owner and senior executive also oversaw

interviews conducted by each of the other interviewers over the initial phases of the studies to

ensure that the other interviewers understood the subject matter, were communicating properly

with survey respondents and were accurately recording the information supplied by the

respondents. Interviewers were instructed to alert THA’s principal, who was in turn to notify

Bortz Media, in the event of any indication of respondent confusion. This did not occur, and no

confusion was evident in any of the instances in which Bortz Media listened to actual interviews.

THA’s principal owner and senior executive has more than 25 years of experience in both

conducting executive interviews and managing teams of interviewers. In addition, each of the

other interviewers used in these studies had at least five years of executive interviewing

experience, including previous experience with earlier cable operator surveys.

Interviewers were not told the name of the client or given any information, other than that

on the survey form, regarding the nature of the study.

Interviews were completed with between 52 and 57 percent of cable systems included in

the sample frame provided to THA Research:
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Consistent with our experience in the industry generally, response rates were lower in

2010-13 than the 65 to 68 percent achieved in 2004-05. However, the response rates remained

excellent in comparison with typical industry results for surveys that seek to interview

executives. The number of completed surveys in 2010-13 (163, 161, 170 and 160, respectively)

also was comparable to the number of completes obtained in the 2004-05 cable operator surveys

(162 and 171, respectively). Further, royalties paid by cable systems responding to our 2010-13

surveys accounted for between 28 and 40 percent of all Form 3 royalty payments in those years,

comparable to or higher than the 24 to 32 percent represented in the 2004-05 surveys.

Dates during which surveys were completed are as follows.

Survey Eligible Surveys Response

Year Sample Completed Rate

2010 288 163 56.6%

2011 291 161 55.3%

2012 320 170 53.1%

2013 309 160 51.8%

Table II-2. Cable Operator Survey Response Rates, 2010-13

Survey Survey

Year Period

2010 12/7/11-4/30/12

2011 8/27/12-5/2/13

2012 8/11/13-3/13/14

2013 8/13/14-3/25/15

Table II-3. Cable Operator Survey Timing, 2010-13
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Calls were placed between 8:30 a.m. and 4:30 p.m. Central Time. Interviewers were

instructed to call back as often as necessary to obtain a completed interview or refusal.

Prospective respondents were assured that their responses would be kept confidential (i.e., results

would be reported only in an aggregated form). For interviews involving systems that carried

WGN as their only distant signal, respondents were given the option of: (1) receiving the WGN

Programming Summary via e-mail and completing the survey at the time of the initial contact; or

(2) scheduling a callback and receiving the Summary in the interim. In most of these instances,

callbacks were scheduled. For virtually every completed interview, no more than three direct

contacts with the eventual respondent were required.

Interviewers were instructed to ask first for the system executive identified in advance

from industry sources as most likely to have responsibility for programming decisions, and to

confirm that this individual was the person at the system “most responsible for programming

carriage decisions made” by the system. If the identified executive did not fit the description, the

interviewer was instructed to ask for the person who was most responsible for programming

carriage decisions. In all cases, the eventual survey respondent was required to affirm that she

was the individual most responsible for programming carriage decisions made by the systems.

As reflected in Table II-4, respondents were overwhelmingly individuals with general

management, marketing or programming responsibilities. Notably, and consistent with trends in

industry decision-making, respondents to the 2010-13 surveys were more likely to hold regional

management positions as compared with respondents to previous surveys.
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Upon completion of the survey, THA Research returned the completed questionnaires to

Bortz Media for proofing and data entry. The electronic database entries for every survey were

checked against the original survey form to confirm that responses were recorded correctly in the

database, and this process was repeated a second time to ensure the accuracy of the entries.

Table II-4.

Persons Most Responsible for Programming Carriage Decisions,

By Job Title, 2010, 2011, 2012 and 2013
2010 2011 2012 2013

Job Title

Number of

Respondents

Percent of

Total

Number of

Respondents

Percent of

Total

Number of

Respondents

Percent of

Total

Number of

Respondents

Percent of

Total

General Manager/Area VP/Regional VP/District

VP/President, CEO or Owner 46 28.2% 42 26.1% 44 25.9% 63 39.4%

Marketing Director/Mgr./Specialist; VP

Marketing; Regl. Marketing Dir./Mgr. 72 44.2% 68 42.2% 77 45.3% 48 30.0%

Video Product Dir./Mgr./Sr, Dir./VP/Regl.

Dir./VP Content 26 16.0% 12 7.5% 19 11.2% 20 12.5%

VP 4 2.5% 7 4.3% 5 2.9% 15 9.4%

VP/Director/Mgr. of Programming 6 3.7% 14 8.7% 18 10.6% 7 4.4%

VP or Dir. Sales & M arketing/Regl. Dir. Sales &

Marketing 6 3.7% 11 6.8% 2 1.2% 0 0.0%

Dir. Competitive Intelligence 0 0.0% 4 2.5% 0 0.0% 0 0.0%

Other 3 1.8% 3 1.9% 5 2.9% 7 4.4%

Total 163 100.0% 161 100.0% 170 100.0% 160 100.0%
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III. 2010-13 IMPROVEMENTS IN SURVEY METHODOLOGY

The 2010-13 surveys discussed in this report share many similarities with the surveys

presented in the 2004-05 and prior cable royalty distribution proceedings. However, the 2010-13

surveys reflect certain modifications made in response to issues raised by the CRJs in the 2004-

05 proceeding as well as to the ongoing evolution of the distant signal marketplace. These

modifications represent a continuation of Bortz Media’s efforts to improve the cable operator

surveys, and to maintain their currency in light of marketplace developments. Following the

2004-05 proceeding, we conducted a pilot study for the year 2009 to determine whether certain

modifications could be successfully implemented. The 2010-13 surveys build off our experience

with that pilot study. This section describes the modifications that we made to the 2004-05

surveys.

A. Compensable Programming on WGN

Historically, including in 2004 and 2005, the Bortz surveys asked respondents to evaluate

the programming on WGN as a distant signal without informing them that certain of this

programming is not compensable, i.e., that some WGN programming was not entitled to receive

Section 111 royalties because it was not available on both the over-the-air and satellite signals of

WGN. Thus, respondents were presumably considering all of the programming (including non-

compensable programming) on WGN in making relative value allocations.

In their order allocating the 2004-05 cable royalties, the CRJs stated that a “problem with

the Bortz study flows from its handling of compensable as compared to non-compensable

programming” on WGN.16 Further, as discussed below, WGN has occupied an increasingly

16 2004-05 CRJ Distribution Order at 16.
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dominant position in the distant signal marketplace; the proportion of compensable programming

on WGN has continued to decline; and there has been a shift in the relative compensable

amounts of various programming types on the signal. For all these reasons, we recognized the

need to, when feasible, focus the 2010-13 survey respondents’ attention on only the compensable

WGN programming that their systems retransmitted.

1. Importance of WGN in the Distant Signal Marketplace. WGN was by far the

most widely carried distant signal during the 2010-13 period. Approximately three-fourths of the

Form 3 systems that retransmitted distant signals during 2010-13 retransmitted WGN as a distant

signal. WGN was available on a distant basis to 41 million or more of the 53 to 57 million Form

3 cable subscribers that received any distant signals in each of the years 2010, 2011, 2012 and

2013. By comparison, the next most widely carried distant signals were available on a distant

basis to fewer than 1.2 million subscribers. There were never more than five signals in each year

(other than WGN) that had distant reach in excess of 500,000 subscribers.17 Figure III-1

illustrates the wide disparity in distant reach between WGN and the next most widely available

distant signals.18

17 Bortz Media analysis of Cable Data Corporation data for both accounting periods of each year.
18 The next most widely available distant signals include two PTV signals, a Canadian signal, and

WPIX, an independent that carried JSC programming from MLB’s New York Mets.
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Moreover, Table III-1 below shows that WGN by itself accounted for approximately

three-fourths of total fees generated by signals carried on a distant basis from 2010-13. All other

independent stations (i.e., between 440 and 600 stations depending on the year) combined to

generate the next largest proportion of royalty fees at 11 to 15 percent. No other signal type

accounted for more than five percent of total fees generated.
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Figure III-1. Distant Subscriber Reach of WGN
and Other Widely Available Distant Signals,

2010-13

2010

2011

2012

2013

Signal Type

Fees

Generated

Percent of

Total

Fees

Generated

Percent of

Total

Fees

Generated

Percent of

Total

Fees

Generated

Percent of

Total

WGN $123,198,129 73.5% $131,079,427 73.7% $138,933,691 75.3% $147,055,453 77.5%

Other Independents* $24,426,342 14.6% $24,971,820 14.0% $22,872,203 12.4% $20,925,250 11.0%

PTV $6,993,571 4.2% $8,400,269 4.7% $8,498,516 4.6% $9,561,166 5.0%
Network Affiliates (ABC, CBS, NBC) $7,502,167 4.5% $8,004,999 4.5% $8,677,167 4.7% $6,184,108 3.3%

Canadian $5,404,302 3.2% $5,462,856 3.1% $5,526,837 3.0% $5,903,990 3.1%
Total** $167,524,512 100.0% $177,919,371 100.0% $184,508,413 100.0% $189,629,967 100.0%

* Includes low power stations.
** Columns may not add to total due to rounding.

Table III-1. Distribution of Fees Generated by Signal Type, 2010-13

2010 2011 2013

Source: Bortz Media compilation based on CDC data for both accounting periods of each year.

2012
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As shown on Figure III-2 below, the proportion of fees generated by WGN increased from just

over 63 percent in 2004-05 to more than 75 percent from 2010-13. Shares of fees generated

declined over this same time period for independent stations other than WGN, stations affiliated

with the ABC, CBS and NBC networks, and Canadian stations.

2. Compensability of Programming on WGN America. WGN is delivered as both a

local over-the-air broadcast signal serving the Chicago television market (WGN Chicago) and as

the satellite signal WGN America (WGNA). Nearly all cable operators carrying WGN as a

distant signal in 2010-13 carried WGNA. Only the WGNA programming that aired

simultaneously on both WGNA and WGN Chicago is compensable for copyright purposes.

CTV witness Richard Ducey testified during the 2004-05 proceeding that: “While

evidence in the 1998-99 proceeding showed that about half of the WGN program time was non-

compensable, the new analysis shows that about 70 percent of the programming was non-

compensable in 2004-05, with the greatest difference in the Program Suppliers (78 percent non-

compensable) and Devotionals (90 percent non-compensable) programming on the distant

WGN Other Ind. PTV

Network Can.

Source: Bortz Media analysis of CDC data.

Figure III-2. Distribution of Fees Generated by Signal Type, 2004-05 and 2010-13
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signal.”19 Bortz Media has completed its own assessment of compensable programming on

WGNA in 2010, 2011, 2012 and 2013, and this analysis is compared to CTV’s 2004-05 findings

in Table III-2 and Figure III-3 below.

As Table III-2 reflects, between 2010 and 2013, the proportion of programming on

WGNA that was compensable declined from 18 to 14 percent (dipping to 13 percent in 2012),

and was lower than the 28 to 34 percent compensable ratio evident in 2004-05. Moreover, as

19 CTV 2004-05 Direct Case, Statement of Richard V. Ducey, p. 6, June 1, 2009.

Category 2004 2005 2010 2011 2012 2013

Compensable Proportion of Total WGNA Programming Hours 33.5% 28.0% 18.1% 14.8% 13.3% 14.4%

Distribution of Compensable Programming Hours by Claimant:

CTV 23.5% 30.7% 38.9% 48.3% 54.0% 48.2%

JSC 15.5% 11.8% 21.9% 26.4% 32.4% 29.8%

Program Suppliers 59.3% 55.3% 35.1% 21.3% 10.9% 19.1%

Devotionals 1.8% 2.1% 4.1% 4.1% 2.7% 2.8%

Total 100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

Table III-2. Proportion and Distribution of Compensable Programming on WGNA,

2004-05 and 2010-13

CTV JSC PS Devo.

Source: Bortz Media analysis of TMS data.

Figure III-3. Average Distribution of WGNA Compensable Programming by Claimant, 2004-05 and 2010-13

47.4%

27.6%

21.6%

3.4%

2010-13

27.1%

13.6%57.3%

2.0%

2004-05

Public Version

SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony



29

indicated on both Table III-2 and Figure III-3, the decline in compensable program time on

WGNA is attributable almost entirely to the reduction in compensable Program Suppliers

content, which accounted for less than one-fourth of compensable programming from 2010-13,

compared with well over half of compensable programming from 2004-05.

As illustrated on Figure III-4 below, all CTV and JSC programming on WGNA was

compensable, but the proportion of Program Suppliers content on WGNA that was compensable

declined from about eight percent in 2010 to only two to three percent in 2012 and 2013.

Consequently, the cable operators asked to value all of the programming on WGNA (the most

widely carried distant signal) were valuing a substantial amount of Program Suppliers (as well as

Devotional) programming that was non-compensable. Further, because of the decline in the

amount and proportion of compensable Program Suppliers content, this was an even more

substantial issue for this category in 2010-13 than in 2004-05.
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Figure III-4. Compensable Proportion of
Programming on WGN America, 2010-13
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3. Changes to the Bortz Surveys. Given the above factors, Bortz Media sought to

address the issue of WGN compensable programming in its surveys for 2009 and beyond. We

first undertook to identify the compensable programming on WGNA in each year (i.e., for the

2009 study, as well as for the 2010, 2011, 2012 and 2013 surveys presented here). This was

accomplished by obtaining comprehensive, 365-day program listings for both WGN Chicago

(the over-the-air broadcast signal) and WGNA (the satellite signal) from Tribune Media Services

(TMS).20 These listings were then compared in order to identify the programming that aired

simultaneously on both stations (i.e., the compensable programming).

As discussed in Section II, we re-designed the questionnaire to focus solely on

compensable programming in instances where WGN was the only distant signal carried by a

cable system. We drafted a Programming Summary that identified the compensable

programming within each programming category, presenting respondents with information about

program or series titles, quantities of the programming and typical air times. We then provided

each respondent for a WGN-only system with a Programming Summary prior to administering

the survey questionnaires. The WGN Only questionnaires for 2010, 2011, 2012 and 2013,

including the accompanying Programming Summaries, are set forth in Appendix C. In our

judgment, this change represents an important improvement to our previous methodology in that,

for the first time, a significant segment of survey respondents have provided their estimates of

the value of WGN programming based only on the programming that is compensable in this

proceeding. See pages 46-48 below (discussing the impact of WGN compensability).

20 For portions of 2010, TMS listings for WGNA did not cover certain overnight hours. Therefore,
Bortz Media supplemented the TMS data with programming schedules obtained from Orbit magazine
in order to ensure that a complete programming data set was used.
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B. Cable Systems with Large Numbers of Distant Signals

During the 2004-05 Proceedings, the CRJs asked about the number of distant signals

carried by responding systems.21 Following a review of this issue, we recognized that a small

but growing percentage of respondents were being asked to value the programming on large

numbers of distant signals. We had concerns about the ability of respondents to adequately

evaluate the different categories of distant signal programming in such instances. This issue is of

increased importance because, as the cable industry has consolidated, the proportion of systems

reporting large numbers of distant signals has continued to grow. Following consultation with

other experts involved in the 2004-05 proceedings, we concluded that it would be advisable to

establish a limit on the number of distant signals presented to a respondent for any given cable

system. Based on the analysis below, we determined that asking respondents only about the

eight most widely carried distant signals on their systems would constitute an improvement to

the survey.

1. Cable System Consolidation. Table III-3 below shows that the number of Form 3

cable systems declined by more than 40 percent from 2004 to 2013. Concurrently, the average

semi-annual royalties paid by a Form 3 system nearly tripled from approximately $40,000 in

2004 to over $115,000 in 2013.

21 Trautman 2004-05 testimony at 202-04.
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This change reflects consolidation of cable systems for copyright reporting purposes.

That is, systems that had historically identified themselves as separate and distinct for reporting

purposes (and thus filed two or more separate statements of account) now file as a single system.

This may have occurred because systems previously owned by different entities are now under

common ownership or because for accounting purposes separate commonly owned systems have

now chosen to file a single statement of account. Such consolidation has resulted in greater

concentration of royalty payments among the largest cable systems (many of which now serve,

as single entities, multiple communities that were formerly managed  at least for copyright

purposes  as separate Form 3 systems). In 2013, for example, the 75 largest royalty paying

systems accounted for almost 60 percent of all royalties paid by Form 3 systems. By

comparison, the 75 largest payers in 2004 contributed about one-third of all Form 3 royalties.

Number of Form 3 Cable System

Form 3 Average Royalty

Year Cable Systems (First Acctg. Period)

2004 1,647 $39,998

2005 1,382 $46,855

2006 1,287 $53,517

2007 1,212 $57,606

2008 1,212 $64,469

2009 1,247 $67,300

2010 1,236 $78,672

2011 1,148 $88,283

2012 946 $110,218

2013 943 $115,265

Percent Change: 2004-2013 -42.7% 188.2%

Table III-3. Trend in Form 3 Cable Systems and Semi-Annual

Royalties

Source: Bortz Media analysis of Copyright Office remittance records for the

first accounting period of each year.
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2. Cable Systems Carrying Large Numbers of Distant Signals. At least partly due to

the consolidation described above, the Form 3 cable system universe includes a growing number

of systems reporting and paying royalties for large numbers of distant signals. Moreover, as

might be expected, these systems (which often cover large geographical areas) are frequently

among the larger royalty payers. These systems frequently carry signals that are distant only to a

small fraction of subscribers and therefore account for only a small fraction of royalties.

In order to better understand this trend, Bortz Media compared distant signal carriage

patterns evident in completed Bortz surveys from the 1998, 1999, 2004 and 2005 surveys, and

then examined the signal carriage characteristics for eligible cable systems in the 2010, 2011,

2012 and 2013 Bortz survey samples (see Table III-4 below).

This analysis shows that only about one percent of completed surveys (three out of 271)

in 1998-99 involved systems carrying more than eight distant signals. Moreover, there were no

completed surveys involving systems with more than 11 distant signals. By 2004-05, however,

the proportion of responding systems with more than eight distant signals had increased to over

Number of 1998-99 2004-05 2010-13

Distant Signals Completed 1998-99 Completed 2004-05 Eligible 2010-13

Carried by System Surveys Distribution Surveys Distribution Sample Distribution

5 or less 249 91.9% 258 77.5% 860 71.2%

6 10 3.7% 20 6.0% 59 4.9%

7 6 2.2% 8 2.4% 47 3.9%

8 3 1.1% 13 3.9% 37 3.1%

9 1 0.4% 9 2.7% 24 2.0%

10 1 0.4% 4 1.2% 27 2.2%

11 1 0.4% 4 1.2% 24 2.0%

12 0 0.0% 2 0.6% 18 1.5%

13 or more 0 0.0% 15 4.5% 112 9.3%

TOTAL 271 100.0% 333 100.0% 1208 100.0%

Table III-4. Analysis of Distant Signal Carriage Patterns in Bortz Surveys/Samples, 1998-2013
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10 percent (34 out of 333), and five percent of responding systems carried more than 11 distant

signals. The growing prevalence of systems reporting many distant signals continued through

2010-13, with 17 percent of systems (205 out of 1,208) in our eligible samples for these four

years reporting carriage of more than eight distant signals. Further, over 10 percent of eligible

sampled systems in 2010-13 carried more than 11 distant signals.

Most of the distant signals carried on the systems reporting large numbers of distant

signals are available on a distant basis to only a small fraction of the cable system’s

subscribers.22 Bortz Media analyzed our eligible survey samples for 2010, 2011, 2012 and 2013

using CDC data in order to assess the “distant reach” of signals carried by cable systems with

more than eight distant signals. Specifically, we ranked the distant signals carried by each

system with more than eight distant signals in order of each signal’s adjusted DSE value.23 For

each such system, we then identified all distant signals ranked ninth or lower in distant reach on

that system (the “9+” signals).

22 Statements of Account filed with the Copyright Office report partial distant signal carriage in terms of
the portion of a system’s gross receipts accounted for by each geographical area to which a signal is
distant. We believe this represents an effective proxy for the subscriber reach of each signal, and (for
convenience) describe the resulting reach ratios in the context of subscribers rather than gross
receipts.

23 Cable Data Corporation (CDC) reports the Distant Signal Equivalent (or DSE) value of each signal in
its database of Form 3 cable systems. For a signal that is distant to all of the cable system’s
subscribers (i.e., that is fully distant), the CDC DSE value would be either 1.0 for an independent or
Canadian signal, or 0.25 for an Educational or Network signal. When the signal is only partially
distant and/or is only available to a portion of the system’s subscribers as a distant signal, the DSE
value reported by CDC is proportionately reduced to reflect the effective distant reach of the signal.
For example, an independent signal that is distant to half of a system’s subscribers would have a
reported CDC DSE value of 0.5. In order to compare the “distant reach” of each signal equally, the
values assigned to Educational and Network signals must be multiplied by a factor of four. The
“adjusted DSE value” referred to above takes into account this multiplier.
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Table III-5 below shows the findings from this analysis. From 2010 to 2013, more than

93 percent of the 9+ signals were distant to fewer than five percent of system subscribers, and

nearly 81 percent were distant to two percent or fewer of system subscribers.

We also determined that the 9+ signals accounted for less than one percent of fees

generated by all Form 3 systems that carried any U.S. commercial distant signals over the 2010-

13 period (and are thus eligible for inclusion in the Bortz survey sample), and for less than 1.5

percent of fees generated by systems that responded to the survey. Further, with the exception of

WGN (which is nearly always carried on a fully distant basis), the 9+ signals include all types of

signals (network, independent, PTV, Canadian) with all types of programming. In nearly every

instance, each of the 9+ signals is the same type of signal as one or more of the eight more

widely-carried distant signals.

3. Changes to the Bortz Surveys. As discussed above, 17 percent of cable systems

in the Bortz samples for 2010-13 reported carrying more than eight distant signals. However,

our analysis of carriage patterns for these systems showed that signals nine and higher (as

measured by distant reach) were rarely distant to more than 10 percent of the system’s

subscribers, and in the majority of instances were distant to less than one percent of the system’s

Number Percent Number Percent Number Percent Number Percent Number Percent

Distant Reach Percentage of Signals of Total of Signals of Total of Signals of Total of Signals of Total of Signals of Total

Less than 1% 144 55.4% 242 61.9% 380 71.0% 387 73.4% 1,153 67.3%

1-1.99% 38 14.6% 52 13.3% 71 13.3% 70 13.3% 231 13.5%

2-4.99% 43 16.5% 68 17.4% 59 11.0% 47 8.9% 217 12.7%

5-9.99% 21 8.1% 21 5.4% 15 2.8% 6 1.1% 63 3.7%

10% or more 14 5.4% 8 2.0% 10 1.9% 17 3.2% 49 2.9%

Total 260 100.0% 391 100.0% 535 100.0% 527 100.0% 1,713 100.0%

Source: Bortz Media analysis of Cable Data Corporation data for the first accounting period of each year.

2010 2011 Total

Table III-5. Distant Reach of "9+ Signals" in Bortz Survey Sample*

*"9+ signals" are those signals ranked 9th or lower in distant reach on cable systems that carry at least 9 distant signals.

20132012
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subscribers. Based on this analysis, we concluded that asking respondents only about the eight

most widely carried distant signals on such systems would constitute an improvement to the

survey in light of changes in distant signal carriage patterns  and modified our survey

approach accordingly in the 2010, 2011, 2012 and 2013 studies. Among the systems responding

to the 2010-13 Bortz surveys, 21 (2010), 28 (2011), 29 (2012) and 39 (2013) carried nine or

more distant signals and therefore were not asked about all of the distant signals they carried.

However, fees generated by the 9+ signals on those systems accounted for only 0.8% (2010) to

2.0% (2013) of the total royalties paid by systems responding to the survey in each year (see

Table III-6 below).

As such, the 9+ signals accounted for royalties that are similar to or less than those

accounted for by Form 1 and 2 cable systems, which have never been included in the Bortz

surveys since they are not required to identify the distant signals that they carry.

C. Sports Programming

As discussed in Appendix A, it has been and remains Bortz Media’s practice to ask

survey respondents only about programming actually broadcast by the distant signals on their

systems. After completing our studies for the years 2004 and 2005, we determined that the

Survey Total 9+ Fees 9+ %

Year Respondent Royalties Generated of Total

2010 $26,996 $218 0.8%

2011 $34,517 $446 1.3%

2012 $41,496 $469 1.1%

2013 $38,350 $776 2.0%

Table III-6. Fees Generated by 9+ Signals Among Bortz Survey

Respondents, 2010-13 (000s)
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distant signals carried by two systems in 2004 and one system in 2005 may not have broadcast

any live professional and college team sports programming. While we do not believe this fact

materially affected our 2004-05 survey findings (as we explained to the CRJs in the 2004-05

proceeding24), we nevertheless determined that carriage of live professional and college team

sports programming in future cable operator surveys should be verified in advance of completing

the surveys  and that we should exclude the live professional and college team sports category

as an option for respondents if we could not verify that their distant signals broadcast live

professional and college team sports.

We could not verify the presence of distant signal non-network professional and

collegiate sports programming for nine systems in the 2010 sample, 12 systems in the 2011

sample, 15 systems in the 2012 sample, and 11 systems in the 2013 sample. For these systems,

we excluded the live professional and college team sports category as a response option on the

survey questionnaire. There were two systems that responded to the survey in 2010 for which

the sports category was excluded, seven in 2011, seven in 2012 and four in 2013.

24 Bortz Media & Sports Group, Inc., Cable Operator Valuation of Distant Signal Non-Network
Programming: 2004-05, at 39-40.
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D. Sampling Enhancements

As discussed above, there has been an ongoing decline in the number of Form 3 cable

systems, as well as an increasing proportion of total royalties accounted for by the largest

systems. This industry consolidation has benefited the Bortz surveys by enabling our stratified

sample (see Section IIA2) to encompass an increased proportion of the total royalties paid by

Form 3 systems. Specifically, the samples for 2010-13 included systems that accounted for 71

percent (2010), 77 percent (2011), 85 percent (2012), and 86 percent (2013) of the total royalties

attributable to the entire Form 3 universe. This compares with samples accounting for 50 percent

of total royalties in 2004 and 55 percent in 2005 (see Figure III-5 below).

Further, as noted in Section II, royalties paid by cable systems responding to our 2010-13

surveys accounted for between 28 and 40 percent of all Form 3 royalty payments in those years,

comparable to or higher than the 24 to 32 percent represented in the 2004-05 surveys. As a

result, the statistical error parameters associated with the survey samples have been reduced. For

the completed 2010-13 studies, confidence intervals have been narrowed by 30 to 60 percent for

0.0%

20.0%

40.0%

60.0%

80.0%

100.0%

2004 2005 2010 2011 2012 2013

Figure III-5. Percentage of Form 3 Royalties
Represented in Cable Operator Survey

Samples, 2004-05 and 2010-13
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the major programming categories as compared with the 2004 and 2005 studies (see Appendix

D).

E. The Surveys’ Introductory Questions

The first introductory question in the 2004-05 surveys asked respondents to identify the

programming on the distant signals carried that was “most popular” with their subscribers. The

second introductory question initially asked respondents if they used any distant signal

programming in their advertising and promotional efforts; if the respondents answered

affirmatively, they were then asked which types of programming on their distant signals were

used. These questions were developed for and used in the initial Bortz cable operator survey for

the year 1983, and in all subsequent Bortz surveys through 2005.

During the 2004-05 hearings, the CRJs raised issues about the connection of these

introductory questions to the issue of relative value. Bortz Media witness James Trautman

acknowledged that the purpose of these questions was primarily to focus respondents on issues

relating to programming value prior to asking respondents about relative value directly.25

Following the 2004-05 hearings, Bortz Media (in consultation with other market research

experts) determined that it would be beneficial to change the introductory questions used in the

2010-13 surveys to focus more directly on issues linked to relative value, and to use a ranking

structure in order to yield responses that provided a stronger indication of relative value

perceptions. As such, respondents were asked to rank the distant signal programming types in

terms of both relative importance and relative cost to their system (see Appendices B and C for

the specific wording of the two questions). We believe these changes helped in focusing the

25 Transcript pages 93-100 and 204-210.
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2010-13 respondents more clearly on the relative values of the different distant signal non-

network programming categories in preparation for answering the key allocation question.

F. The Surveys’ Constant Sum Question

The key constant sum question in the 2004 and 2005 Bortz surveys (as in prior surveys)

asked respondents to assess the different programming categories in terms of their relative value

in “attracting and retaining subscribers.” We formulated the question in this manner because, in

our experience, the primary basis for cable operator decision-making focuses on the attraction

and retention of subscribers. In their 2004-05 Distribution Order, the CRJs acknowledged the

role that subscriber considerations play in determining cable operator perspectives, but also

observed that additional factors might influence relative value.26

In the 2010-13 surveys, Bortz Media modified the valuation question to ask respondents

simply to estimate the relative value to their cable system of each type of programming carried

on the distant signals at issue (see Appendices B and C, which contain study questionnaires for

each year, for specific wording of the valuation question). In this manner, we sought to broaden

the valuation factors considered by respondents to encompass not just subscriber acquisition and

retention (which we would expect to remain their primary consideration in thinking about

programming value), but also any other elements that may affect the relative market value of the

non-network distant programming carried by their cable systems.

26 2004-05 Distribution Order at 12-13.
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IV. RESULTS OF THE 2010-13 CABLE OPERATOR SURVEYS

This section discusses the results of the 2010-13 cable operator surveys. Results for the

key budget allocation question are also compared to those for previous cable operator surveys,

focusing on the 2004-05 studies.

A. Budget Allocation

1. 2010-13 Results. The key question in the 2010, 2011, 2012 and 2013 surveys

(Question 4) asked the respondents to “estimate the relative value” to their systems of the

different categories of non-network programming on the distant signals the systems carried

during the year in question. Consistent with the task faced by the CRJs, each respondent was

requested to express this relative value allocation in terms of a percentage of a fixed dollar

amount (a “budget”) that would have been spent to acquire all of the non-network programming

on those distant signals.

In each of the 2010-13 studies, cable operators allocated the largest percentage of their

distant signal non-network programming budget to live professional and college team sports.

Sports programming was accorded 40.9 percent in 2010, 36.4 percent in 2011, 37.9 percent in

2012 and 37.7 percent in 2013. News and public affairs programs ranked second in each of the

four surveys, receiving allocations of 18.7 percent (2010), 18.3 percent (2011), 22.8 percent

(2012) and 22.7 percent (2013). The two categories represented by Program Suppliers in this

proceeding, movies and syndicated shows, series and specials, generated a combined allocation

of 31.8 percent in 2010, 36.0 percent in 2011, 28.8 percent in 2012 and 27.2 percent in 2013.27

Cable operators allocated 4.4 percent (2010), 4.7 percent (2011), 5.1 percent (2012) and

27 The individual category amounts shown in Table IV-1 do not add to the combined totals for the two
Program Suppliers categories in 2010 and 2013 due to rounding.
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6.2 percent (2013) of the value of their distant signal non-network programming to programming

on public television stations, 4.0 percent (2010), 4.5 percent (2011), 4.8 percent (2012) and 5.1

percent (2013) to devotional programming, and 0.1 percent (2010), 0.2 percent (2011), 0.6

percent (2012) and 1.2 percent (2013) to programming on Canadian distant signals. These

results are shown in Table IV-1 below.

2010 2011 2012 2013

Live professional and college team

sports
40.9% 36.4% 37.9% 37.7%

News and public affairs programs 18.7% 18.3% 22.8% 22.7%

Movies 15.9% 18.6% 15.3% 15.5%

Syndicated shows, series and

specials
16.0% 17.4% 13.5% 11.8%

PBS and all other programming on

non-commercial signals
4.4% 4.7% 5.1% 6.2%

Devotional and religious

programming
4.0% 4.5% 4.8% 5.1%

All programming on Canadian

signals
0.1% 0.2% 0.6% 1.2%

Total* 100.0% 100.0% 100.0% 100.0%

*Columns may not add to total due to rounding.

Distant Signal Programming Valuation Studies, 2010-13

Table IV-1.
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The 2010-13 survey responses to Question 4 are illustrated graphically in Figure IV-1.

2. Confidence Intervals. Table IV-2 below summarizes value ranges by

programming category in 2004-05 and 2010-13, factoring in the confidence intervals associated

with the estimate for each programming category in each year. See Appendix D at D-8.

Confidence intervals reflect the uncertainty surrounding a point estimate of value obtained using

a sample-based survey methodology. The range presented therefore illustrates the range of

possible “true values” that would have been obtained (in this case, with 95% confidence) if all

Form 3 systems that carried distant signals in 2010-13 (as well as 2004-05) had been surveyed.

As discussed in Section III, the enhanced sample utilized in the 2010-13 studies has resulted in

narrower  that is, improved  confidence ranges for these surveys as compared with the 2004-

05 ranges.
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3. Historical Allocations. The results of the 2010-13 cable operator surveys are

compared to the results of surveys conducted for prior years in Table IV-3 below. The table

shows the results of all prior surveys using constant sum questions conducted on behalf of JSC

and CTV. It demonstrates that, notwithstanding a number of changes in methodology over the

years (many in response to issues raised by the CRT, CARPs, CRJs or other parties), the results

have been relatively consistent.

2004 2005 2010 2011 2012 2013

Live professional and college team

sports
31.2 - 35.8% 34.4 - 39.4% 39.3 - 42.5% 34.9 - 37.8% 36.1 - 39.7% 36.4 - 38.9%

News and public affairs programs 16.7 - 20.1% 13.1 - 16.5% 17.5 - 19.9% 17.1 - 19.6% 21.8 - 23.8% 21.7 - 23.6%

Movies 16.5 - 19.1% 17.4 - 21.0% 15.2 - 16.6% 17.7 - 19.5% 14.5 - 16.1% 14.7 - 16.2%

Syndicated shows, series and

specials
16.5 - 20.9% 16.3 - 20.5% 15.0 - 16.9% 16.3 - 18.4% 12.9 - 14.1% 11.0 - 12.5%

PBS and all other programming on

non-commercial signals
2.6 - 4.4% 2.8 - 4.6% 3.6 - 5.3% 3.9 - 5.6% 4.3 - 5.9% 5.4 - 7.0%

Devotional and religious

programming
7.1 - 8.5% 5.8 - 7.4% 3.6 - 4.4% 4.1 - 4.9% 4.4 - 5.2% 4.8 - 5.4%

All programming on Canadian

signals
0.0 - 0.4% 0.1 - 0.5% 0.0 - 0.2% 0.0 - 0.3% 0.1 - 1.2% 0.4 - 2.1%

*Range reflects potential values for each year based on 95% confidence interval.

Comparison of Value Ranges Reflected in Confidence Intervals for Distant Signal Programming Valuation Studies, 2004-2013*

Table IV-2.
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Live

Professional News and Syndicated PBS and

& College Public Shows, Series All Other

Year Team Sports Affairs Movies and Specials Non-Comm. Devotional Canadian Total*

1978 $27 $2 $66 $5 NA NA NA $100

BBDO 1979 -- MSOs $35.00 $9.40 $38.00 $10.57 $7.03 NA NA $100.00

1979 -- Managers $33.98 $6.21 $42.98 $10.62 $6.21 NA NA $100.00

1980 $32.95 $12.62 $37.76 $11.76 $4.91 NA NA $100.00

ELRA 1983 $35.66 $13.33 $25.02 $15.84 $2.51 $7.24 $0.40 $100.00

BBC 1983 36.1% 12.1% 30.2% 18.6% 3.1% NA NA 100.0%

Bortz & Company 1986 38.5% 11.3% 25.1% 17.5% 4.1% 3.5% 0.1% 100.0%

1989 34.2% 11.8% 31.2% 16.9% 1.3% 4.3% 0.2% 100.0%

Burke 1990 37.2% 11.9% 30.1% 14.5% 2.7% 3.6% -- 100.0%

1991 36.3% 14.8% 25.7% 15.6% 2.9% 4.3% 0.5% 100.0%

1992 38.8% 12.4% 25.6% 16.0% 3.0% 3.9% 0.3% 100.0%

1993 43.4% 12.6% 23.4% 14.4% 2.0% 4.0% 0.2% 100.0%

Bortz & Company 1994 39.7% 11.2% 26.3% 16.4% 2.1% 3.7% 0.5% 100.0%

1995 41.4% 10.8% 25.8% 16.3% 3.4% 2.1% 0.3% 100.0%

1996 36.9% 16.4% 22.3% 16.8% 2.8% 4.5% 0.4% 100.0%

1997 42.5% 14.3% 20.7% 15.8% 3.7% 2.3% 0.6% 100.0%

1998 37.0% 14.8% 21.9% 17.8% 2.9% 5.3% 0.4% 100.0%

1999 38.8% 14.7% 22.0% 15.8% 2.9% 5.7% 0.2% 100.0%

2000 35.4% 15.6% 23.6% 16.2% 2.6% 6.6% -- 100.0%

2001 35.4% 16.5% 20.1% 18.6% 2.9% 6.2% 0.3% 100.0%

2002 36.2% 16.3% 20.6% 16.8% 3.9% 6.4% -- 100.0%

2003 37.8% 17.3% 20.1% 15.6% 3.0% 6.1% 0.2% 100.0%

Bortz Media & 2004 33.5% 18.4% 17.8% 18.7% 3.5% 7.8% 0.2% 100.0%

Sports Group 2005 36.9% 14.8% 19.2% 18.4% 3.7% 6.6% 0.3% 100.0%

2006 34.8% 18.3% 17.7% 19.1% 3.9% 5.9% 0.3% 100.0%

2007 34.3% 16.7% 19.7% 18.6% 4.2% 6.3% 0.2% 100.0%

2008 33.4% 18.9% 18.3% 17.1% 3.7% 8.4% 0.3% 100.0%

2009 41.4% 14.0% 18.9% 17.3% 3.4% 4.8% 0.3% 100.0%

2010 40.9% 18.7% 15.9% 16.0% 4.4% 4.0% 0.1% 100.0%

2011 36.4% 18.3% 18.6% 17.4% 4.7% 4.5% 0.2% 100.0%

2012 37.9% 22.8% 15.3% 13.5% 5.1% 4.8% 0.6% 100.0%

2013 37.7% 22.7% 15.5% 11.8% 6.2% 5.1% 1.2% 100.0%

*Rows may not add to total due to rounding.

Table IV-3.

Summary of Cable Operator Distant Signal Programming Value Allocations, 1978-2013

NOTE: Prior to 1992, category definitions, the number of categories addressed and the research methodology of individual surveys summarized above varied, in some cases

significantly.
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4. PTV Survey Allocations. Respondents were asked to allocate value to public

television and Canadian programming only in instances when their system actually carried such

stations as distant signals. As shown on Table IV-4 below, respondents at systems that carried

public television distant signals allocated an average value of 9.6 percent to public television

programming in 2010, 7.8 percent in 2011, 8.2 percent in 2012 and 10.3 percent in 2013.

The lower allocation for PTV in Table IV-1 reflects the fact that not all survey respondents

carried distant PTV stations.

5. Canadian Survey Allocations. Table IV-5 shows that, for systems that carried

Canadian distant signals, the average value attributed to the programming on these signals was

2.4 percent in 2010, 4.6 percent in 2011, 6.4 percent in 2012 and 7.9 percent in 2013.

Table IV-4.

2010 2011 2012 2013

Live professional and college team

sports
35.8% 35.1% 33.8% 34.8%

News and public affairs programs 20.1% 19.3% 22.6% 21.7%

Movies 14.4% 16.4% 16.8% 15.9%

Syndicated shows, series and

specials
15.6% 16.4% 13.4% 11.2%

PBS and all other programming on

non-commercial signals
9.6% 7.8% 8.2% 10.3%

Devotional and religious

programming
4.3% 4.7% 4.9% 5.3%

All programming on Canadian

signals
0.2% 0.2% 0.3% 0.8%

Total* 100.0% 100.0% 100.0% 100.0%

*Columns may not add to total due to rounding.

Distant Signal Programming Value Among Systems Carrying Public Television Distant

Signals, 2010-13
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Similar to PTV, the lower allocations for the Canadian category in Table IV-1 results

from the fact that many cable systems do not carry any Canadian signals on a distant basis.

6. Impact of WGN Compensability. As discussed in Section III, the 2010-13

surveys asked cable systems carrying WGN as their only distant signal to value only the

compensable programming on WGN. Table IV-6 below summarizes the representation of

systems carrying WGN among survey respondents as compared with the universe:

2010 2011 2012 2013

Live professional and college team

sports
26.4% 34.4% 24.0% 35.5%

News and public affairs programs 24.3% 19.4% 26.0% 20.3%

Movies 10.0% 16.9% 17.0% 17.3%

Syndicated shows, series and

specials
25.7% 18.1% 12.0% 8.6%

All programming on Canadian

signals
2.4% 4.6% 6.4% 7.9%

Devotional and religious

programming
5.0% 4.1% 5.6% 5.5%

PBS and all other programming on

non-commercial signals
6.1% 2.5% 9.0% 5.0%

Total* 100.0% 100.0% 100.0% 100.0%

*Columns may not add to total due to rounding.

Distant Signal Programming Value Among Systems Carrying Canadian Distant Signals,

2010-13

Table IV-5.
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Cable System Carriage Pattern Amount

Percent of

Total*

2010

Form 3 Universe

WGN as Only Distant Signal $30,016,218 35.8%

All Systems Carrying WGN as Distant Signal $73,405,580 87.5%
All Systems with One or More U.S. Commercial Distant Signals $83,904,538

Completed Surveys (Weighted Projection)

WGN as Only Distant Signal $27,486,044 32.8%
All Systems Carrying WGN as Distant Signal $71,961,715 85.8%

All Systems with One or More U.S. Commercial Distant Signals $83,904,538

2011

Form 3 Universe

WGN as Only Distant Signal $25,331,358 28.1%

All Systems Carrying WGN as Distant Signal $79,745,398 88.5%

All Systems with One or More U.S. Commercial Distant Signals $90,062,962

Completed Surveys (Weighted Projection)

WGN as Only Distant Signal $17,351,594 19.3%

All Systems Carrying WGN as Distant Signal $75,197,063 83.5%

All Systems with One or More U.S. Commercial Distant Signals $90,062,962

2012

Form 3 Universe

WGN as Only Distant Signal $21,335,549 22.1%

All Systems Carrying WGN as Distant Signal $88,613,419 91.9%

All Systems with One or More U.S. Commercial Distant Signals $96,440,393

Completed Surveys (Weighted Projection)

WGN as Only Distant Signal $22,349,660 23.2%

All Systems Carrying WGN as Distant Signal $87,992,926 91.2%

All Systems with One or More U.S. Commercial Distant Signals $96,440,393

2013

Form 3 Universe

WGN as Only Distant Signal $20,287,301 20.4%

All Systems Carrying WGN as Distant Signal $93,614,085 94.2%

All Systems with One or More U.S. Commercial Distant Signals $99,344,219

Completed Surveys (Weighted Projection)

WGN as Only Distant Signal $18,267,901 18.4%

All Systems Carrying WGN as Distant Signal $89,202,366 89.8%

All Systems with One or More U.S. Commercial Distant Signals $99,344,219

* Represents percent of total for all systems with one or more U.S. commercial distant signals.

Source: Bortz Media compilation based on CDC data for the first accounting period of each year

and annual survey responses.

Table IV-6. Comparison of WGN Distant Signal Royalty Parameters,

Form 3 Universe and Completed Surveys, 2010-13

Total Royalties
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Instructing respondents at cable systems that carried WGN as their only distant signal to

value only the compensable programming on WGN addressed in part the CRJs’ observation that

respondents to the 2004-05 surveys likely attributed value to programming on WGN that is non-

compensable in these proceedings and that this potentially inflated the shares of the Program

Suppliers and Devotional Claimants at the expense of JSC and the CTV Claimants. As a result,

Bortz Media believes the 2010-13 results presented in Table IV-1 above provide a closer

approximation of each claimant’s share as compared with 2004-05. However, it remains likely

that respondents carrying WGN along with other signals attributed greater value to Program

Suppliers and the Devotional Claimants and less value to JSC and CTV. Thus, the results in

Table IV-1 reflect ceilings on Program Suppliers and the Devotional Claimants and floors for

JSC and CTV. The consideration by ADS survey respondents of non-compensable WGN

programming – all of which was in the Program Suppliers and Devotional categories – also may

have depressed the relative valuations of Canadian and PTV signals by those respondents.

B. Responses to Preparatory Questions

Question 2 asked respondents to rank the categories of distant signal programming they

carried that were most important for their system to offer. Responses were tabulated without

weighting by the amount of royalties paid by the responding systems since the question asked

respondents to provide a rank order for each category of programming rather than a discrete

value. Table IV-7 summarizes the responses to this question.
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As Table IV-7 shows, in 2010-13 well over one-half of the survey respondents believed

that it was most important to offer the live professional and college team sports programming on

the distant signals they carried. News and public affairs programming was considered most

important by the next largest number of respondents.

Table IV-8 below shows the average ranking for each category in terms of importance.

Table IV-7.

Most Important Distant Signal Programming Category to Offer,

2010, 2011, 2012 and 2013

Response 2010 2011 2012 2013

Live professional and college team

sports
67.5% 60.8% 57.0% 56.6%

News and public affairs programs 21.7% 19.5% 29.6% 36.5%

Movies 5.2% 9.8% 2.9% 3.3%

PBS and all other programming on

non-commercial signals
1.7% 0.2% 0.0% 1.9%

Syndicated shows, series and

specials
4.0% 9.7% 10.6% 1.7%

Devotional and religious

programming
0.0% 0.0% 0.0% 0.0%

All programming on Canadian

signals
0.0% 0.0% 0.0% 0.0%

Total* 100.0% 100.0% 100.0% 100.0%

*Columns may not add to total due to rounding.

Percent Ranked

"Most Important" to Offer
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Question 3 asked the respondents to rank each of the program categories on the distant

signals they carried in terms of how expensive it would have been to acquire that program

category directly in the marketplace (also without weighting by royalties paid). As shown below

on Table IV-9, 88 percent or more of respondents in all four years indicated that the sports

programming on the distant signals they carried would have been the most expensive to acquire

in the marketplace. Movies were mentioned by 12 percent or less of the respondents as the most

expensive program category to acquire.

Table IV-8.

Most Important Distant Signal Programming Category to Offer by Average Rank,

2010, 2011, 2012 and 2013

Response 2010 2011 2012 2013

Live professional and college team

sports
1.52 1.44 1.48 1.52

News and public affairs programs 2.73 2.77 2.08 2.04

Movies 3.20 2.86 3.43 3.23

Syndicated shows, series and

specials
3.25 2.95 3.14 3.71

PBS and all other programming on

non-commercial signals
4.15 4.75 4.78 4.39

All programming on Canadian

signals
6.89 6.16 6.14 5.03

Devotional and religious

programming
5.08 5.25 5.27 5.09

*Lower average values reflect a higher ranking.

Average Rank*
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Finally, Table IV-10 shows the average ranking of the categories in terms of perceived

acquisition cost.

Table IV-9.

Most Expensive Distant Signal Programming Category to Acquire,

2010, 2011, 2012 and 2013

Percent Ranked

"Most Expensive" to Acquire

Response 2010 2011 2012 2013

Live professional and college team

sports
91.6% 91.7% 94.4% 88.0%

Movies 3.8% 6.9% 4.3% 12.0%

Syndicated shows, series and

specials
0.9% 1.1% 1.3% 0.0%

News and public affairs programs 2.9% 0.3% 0.0% 0.0%

PBS and all other programming on

non-commercial signals
0.7% 0.0% 0.0% 0.0%

Devotional and religious

programming
0.0% 0.0% 0.0% 0.0%

All programming on Canadian

signals
0.0% 0.0% 0.0% 0.0%

Total* 100.0% 100.0% 100.0% 100.0%

*Columns may not add to total due to rounding.

Table IV-10.

Most Expensive Distant Signal Programming Category to Acquire by Average Rank,

2010, 2011, 2012 and 2013

Average Rank*

Response 2010 2011 2012 2013

Live professional and college team

sports
1.09 1.01 1.01 1.10

Movies 2.82 2.39 2.20 2.03

Syndicated shows, series and

specials
3.13 2.95 3.18 3.18

News and public affairs programs 3.15 3.47 3.47 3.64

PBS and all other programming on

non-commercial signals
4.85 4.88 4.99 5.02

Devotional and religious

programming
5.28 5.37 5.43 5.36

All programming on Canadian

signals
6.89 5.86 5.28 5.52

*Lower average values reflect a higher ranking.
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APPENDIX A. CABLE OPERATOR SURVEY HISTORICAL BACKGROUND

Appendix A initially summarizes the history and evolution of cable operator surveys

conducted in conjunction with Copyright Royalty Tribunal (CRT), Copyright Arbitration

Royalty Panel (CARP) and Copyright Royalty Judges (CRJ) proceedings, followed by a review

of changes made to the surveys over more than twenty-five years in response to issues raised in

prior proceedings.

A. Historical Background

1. 1989 and Prior Surveys. JSC retained Bortz Media principals (as members of

Browne, Bortz & Coddington, Inc. (BBC)) to determine the comparative value of distant signal

non-network programming that cable systems retransmitted in 1983. With the assistance of Drs.

Michael Wirth (Professor and Chairperson of the Department of Mass Communications) and

George Bardwell (Professor of Mathematics and Statistics) of the University of Denver, BBC

designed a study employing a constant sum survey question to determine cable operators’

valuation of distant signal non-network programming. Burke Marketing Research (one of the

largest market research firms in the United States) executed that survey, with administrative

involvement and oversight by BBC. In developing the study, BBC sought to improve upon

earlier studies that had been performed by Batten, Barton, Durstine & Osborn, Inc. (BBDO), one

of the nation’s largest advertising agencies, on behalf of JSC and submitted in the 1978, 1979

and 1980 CRT proceedings. In particular, BBC sought to be responsive to concerns expressed

by the CRT with respect to the prior BBDO studies and thus made several improvements in an

effort to address those concerns.
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JSC presented the initial BBC survey to the CRT in the 1983 proceeding. CTV presented

an independent study, completed by the ELRA Group, in the same proceeding. The results of the

BBC and ELRA surveys were similar, and the findings of both studies were also generally

consistent with those of the earlier BBDO surveys. See Table IV-3.

JSC again retained Bortz Media principals to develop surveys for both 1986 and 1989.

The 1986 case was settled and therefore the results of this study were not presented in the 1986

proceeding. Results for 1986, which were subsequently presented to the CRT in the 1989

proceeding, were similar to those of the 1983 BBC and ELRA surveys. See Table IV-3.

The study design for the 1989 survey reflected additional efforts to resolve issues raised

by the CRT  in this instance focusing on issues raised in the CRT’s decision in the 1983 case

(which had not yet been released at the time the 1986 study was conducted). Survey and sample

design again reflected the input of Drs. Wirth and Bardwell, as well as the assistance of Dr. Len

Reid (Professor and Head of the Department of Advertising at the University of Georgia) who

testified in the 1989 proceeding. Burke Marketing Research executed the survey. Results of the

1989 study were presented to the CRT in the 1989 proceeding. These results were comparable to

those obtained in all of the prior surveys using constant sum questions. See Table IV-3.

CTV, PTV and the Devotional Claimants supported the 1989 study. However, Program

Suppliers criticized that study. In its 1989 Final Determination, the CRT accorded weight to the

Bortz survey and specifically acknowledged improvements made over the 1983 study. The

CRT, however, accepted certain of the Program Suppliers’ criticisms and chose not to accord full

weight to the survey results.28

28 See Federal Register, Vol. 57, No. 61, April 27, 1992, pp. 15301-02.
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2. 1990 through 1992 Surveys. In our 1989 report to the CRT, we also presented the

results of a survey for 1990, which JSC had retained Burke Marketing Research to execute.

Burke used the same sample and essentially the same questionnaire used by Bortz for the 1989

survey. The 1990 results were similar to the results of all prior surveys. See Table IV-3.

Prior to the release of the CRT’s 1989 Final Determination, Bortz conducted a survey

(executed by Burke) for 1991 employing essentially the same methodology as in 1989 and 1990.

The 1991 results were again similar to those of prior surveys. See Table IV-3.

Following the release of the 1989 Final Determination in April 1992, Bortz made several

modifications in designing a survey for 1992. Questionnaire and sample development again

relied upon Drs. Wirth and Bardwell of the University of Denver, along with Dr. Samuel Book

(President of MTA Marketing), a cable industry survey expert who had testified as a JSC witness

in the 1989 proceeding. The resulting questionnaire (again executed by Burke) incorporated

changes that were responsive to Program Suppliers’ criticisms that had been accepted by the

CRT in the 1989 proceedings. JSC presented the 1990-92 surveys to a CARP. In its decision,

the CARP stated that:29

“The critical significance of the Bortz surveys is the essential question it

poses to cable operators, that is: What is the relative value of the types of

programming actually broadcast in terms of attracting and retaining

subscribers? That is largely the question the Panel poses when it

constructs a simulated market. Further, the question asks the operator to

consider the same categories we are presented here in the form of claimant

29 1990-92 CARP Report at 65.
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groups – that is, sports, movies and the others. That is also what the Panel

must do.”

The 1990-92 CARP also concluded that the Bortz surveys were “focused more directly than any

other evidence to the issue presented: relative market value.”30

The Canadian Claimants also conducted surveys using constant sum questions of cable

operators carrying distant Canadian signals in 1991 and 1992. The surveys were designed to

estimate the relative values of the different types of programming on the Canadian signals, and

(similar to the Bortz Media surveys) asked respondents to allocate a percentage of total

programming value among six types of programming on these signals.

3. 1993 through 2008 Surveys. Bortz Media conducted surveys from 1993 through

2008, employing the same methodology, questionnaire and sampling design as in 1992.

Telephone interviewing was performed by Burke Marketing Research through 1997. In 1998

through 2000, Bortz Media retained Creative & Response Research to conduct telephone

interviewing. Ted Heiman & Associates/THA Research provided telephone interviewing

services for the years 2001 through 2008 (and beyond, through 2013).

JSC presented cable operator studies for the years 1998-99 to the CARP that conducted

the 1998-99 cable royalty distribution proceeding. This CARP concluded that the Bortz survey

was “an extremely robust (powerfully and reliably predictive) model for determining relative

value” of the programming categories represented by JSC, the Program Suppliers and the

National Association of Broadcasters.31 It also determined that the Bortz survey was “more

reliable than any other methodology presented” in determining the relative market value of these

30 1990-92 CARP Report at 65.
31 1998-99 CARP Report at 31.
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three claimant groups.32 Accordingly, the 1998-99 CARP tied the royalty awards of each of

these claimant groups directly to their shares in the Bortz surveys. The Librarian of Congress

adopted the CARP’s Report and rejected Program Suppliers’ challenges to the use of the survey

results. The Court of Appeals affirmed the Librarian’s Order.

JSC presented to the CRJs the 2004-05 cable operator studies. The Canadian Claimants

conducted similar surveys using constant sum questions that they presented in the 1998-99,

2000-03 and 2004-05 cable royalty distribution proceedings.

4. 2009 through 2013 Surveys. Bortz Media conducted cable operator surveys for

2009 through 2013, making certain modifications to the survey design in response to both

changes in the distant signal marketplace and issues raised by the CRJs following the 2004-05

distribution proceeding. Section III explains the nature and reasons for those modifications.

B. Response to Criticisms of Prior Surveys

As discussed above, different surveys employing constant sum questions, conducted by

Bortz Media principals and others, have been performed since the commencement of the cable

royalty distribution proceedings. The basic approach and methodology have remained

essentially the same since 1983. However, Bortz Media has made a number of refinements over

the years to address concerns raised in prior proceedings.

1. Respondent Qualifications. The early BBDO surveys were directed at top

executives of cable multiple system operators (MSOs). Beginning in 1983, BBC redesigned the

survey to focus on interviewing management personnel at the cable system level in order to

obtain responses from the person at the system “most familiar with programming carried by the

32 1998-99 CARP Report at 31.
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system.” The interviewers initially asked for the system general manager; if this was not the

person “most familiar,” the interviewer asked to be directed to the appropriate individual.

The CRT determined in the 1983 proceeding that the BBC survey “was designed to

ascertain the proper individual.”33 The same qualifier was used in the 1989 through 1991

studies. However, in its 1989 Final Determination the CRT expressed concern regarding the

qualifications of approximately 11 percent of the survey respondents and also indicated

uncertainty with respect to the involvement of the respondents in the program budgeting

process.34

We believe respondents to the 1989 through 1991 surveys were qualified and were likely

involved in program budgeting, as they were overwhelmingly individuals with general

management, marketing or programming responsibilities. In conducting numerous market

research studies and many other analyses involving cable systems operations for approximately

two decades, it is our experience that these are the individuals at the system level most

responsible for decisions (including budgeting) regarding programming. Further, in several

instances where the titles of respondents did not imply programming oversight, the systems

involved were small properties where individuals frequently have multiple responsibilities.

Nevertheless, in light of the concerns expressed by the CRT in the 1989 case, the initial

respondent qualifying question was modified in the 1992 and subsequent surveys to ensure that

the respondent was the person “most responsible for programming decisions at the cable

system.” This approach was utilized in all subsequent surveys through 2008.

33 Federal Register, Vol. 51, No. 72, April 15, 1986, p. 12810.
34 Federal Register, Vol. 57, No. 61, April 27, 1992, p. 15301.
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In the 2004-05 proceeding, Program Suppliers provided a witness (Howard Homonoff)

who asserted that programming carriage decisions were not made at the cable system level. This

testimony was rebutted by JSC witnesses, including former cable industry programming

executive Judy Meyka, and the CRJs concluded that the Bortz survey “focuses on the appropriate

buyer in the hypothetical market – i.e., the cable operator.”35 Even so, for the 2009 to 2013

surveys, a slight modification was made to ensure that the respondent was qualified as “the

person most responsible for programming carriage decisions made by the system.” See Sections

II and III.

2. Category Definitions. Since the survey was first introduced into these proceedings,

concerns have been expressed regarding the wording of descriptions of the various programming

types. In the 1983 study, BBC developed category definitions that improved upon those used in

earlier surveys; ELRA also provided new category definitions. The BBC categories were

retained in the 1986 through 1991 surveys while two new categories were added in the 1986 to

1992 surveys to represent the Devotional and Canadian Claimants.

While acknowledging the complexity of the task, the CRT in its 1989 Determination

continued to express a desire for enhanced programming definitions.36 In response, beginning

with the 1992 survey Bortz Media incorporated the use of modified category descriptors based

on definitions developed by the CRT itself to further aid respondents in accurately distinguishing

among categories. In particular, adjustments were made to the syndicated and station-produced

programming categories. The category definitions used in the 1992 survey have been used in all

subsequent surveys. These definitions are intended to reflect those agreed upon in the 1996

35 2004-05 Distribution Order at 13.
36 Federal Register, Vol. 57, No. 61, April 27, 1992, pp. 15295, 15300.

Public Version

SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony



A - 8

stipulation among the parties, which was submitted to the CARP in the 1990-92 proceeding

(after the 1990-92 surveys had been conducted). Further, as discussed in Section III, the 2010,

2011, 2012 and 2013 surveys provided respondents at cable systems carrying only WGN with a

summary of the compensable programming broadcast by WGN in each category in each year.

In the 2004-05 proceeding, the CRJs stated that “there may be bias introduced into the

survey resulting from the respondents’ potential misunderstanding of the exact parameters of the

categories of programming they are being asked to compare . . . .” 2004-05 Distribution Order at

13 (emphasis in original). We have carefully considered this issue and concluded that the

descriptions used in these surveys provide respondents – who are not lay persons but cable

industry programming professionals – with clearly distinguishable and readily understood

categories for which they were able to allocate value. We also acknowledge the potential for

certain “fringe” programming to be interpreted as belonging in one category when for the

purposes of these proceedings it may belong in another. However, categories must be defined as

concisely as possible. Moreover, we believe the use of examples is inappropriate in that it

necessarily excludes programming types not included as examples.

3. Excluded Systems, Program Categories and Signals. The objective of our surveys

has been to determine the relative value that cable operators attach to the different categories of

non-network programming on the distant signals that they actually carried. Consistent with that

objective, not all cable systems are eligible for inclusion in our survey samples; nor are all

survey respondents asked to value all types of programming represented in the royalty allocation

proceedings. We discuss below the specific circumstances in which systems and programming

categories are excluded from consideration.
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The first situation involves Form 1 and 2 systems. Only Form 3 systems are eligible for

inclusion in our samples. Form 1 and 2 systems have been excluded from our analysis because

distant signal carriage data for these systems are not readily available, restricting our ability to

question systems in this group about the signals that they actually carried. We determine the

identity of the particular distant signals for each Form 3 cable system in our sample by

examining that system’s Statements of Account filing at the Copyright Office (as well as signal

carriage data compiled by Cable Data Corporation); we then refer to these specific distant signals

in the survey questionnaire so that there is no confusion concerning the programming the

respondent is asked to value. While the Copyright Office Statements of Account identify the

distant signals that Form 3 cable systems carry, they do not do so for Form 1 and 2 systems. It

should be noted that the Form 1 and 2 systems accounted for less than two percent of the 2010,

2011, 2012 and 2013 royalties. Furthermore, the CRT, the CARP and the CRJs have never

suggested that Form 1 and 2 systems should be included in our samples.

The second situation involves individual programming categories in instances where

those categories were not among the distant signal programming carried by a particular cable

system. In all of our surveys, questions regarding public television and/or Canadian stations

have been deleted in instances where a cable system did not carry such stations, and respondents

have not been asked to make a programming allocation to these categories. The CRT expressed

concern regarding this approach in both the 1983 and 1989 proceedings. Bortz Media agrees

with the CRT’s Determination in the 1989 proceeding that programming not carried may have

had a certain value and possibly would have been carried had it been available at a lower price

(i.e., at a price that was less than that being charged under the statutory royalty rate). At the

same time, we also concur with the CRT’s conclusion that our survey design is intended to
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measure value based on programming actually carried and that questions regarding any distant

signal programming in instances where it was not carried would cause confusion.37

In the 2004-05 proceeding, we determined that a small number of systems might not

carry distant signals that feature live, non-network professional or college team sports

programming. Thus, beginning with the 2009 survey, this category was excluded in instances

where distant signal carriage of such programming could not be verified.38 See Section III.

With respect to cable systems, we have not surveyed cable systems that carry no distant

signals or cable systems that carry only a distant signal for which comparisons among the

relevant program categories cannot be made (i.e., those that carried only a distant PBS station or

only a distant Canadian station). As explained elsewhere in this report, we have sought to

determine the relative values of the different types of programming actually carried by the cable

operator respondents. It is not possible to obtain an estimate of relative value where the cable

operator carries no distant signals or carries only one type of distant signal programming.

Further, as discussed in Section I, we acknowledge that some adjustment to the specific point

estimates of the survey results is appropriate to account for cable operators that carry only PBS

and/or only Canadian distant signals (which are not included in our survey).

37 Federal Register, Vol. 57, No. 61, April 27, 1992, pp. 15299 – 15300. Note that if values were
attributed to noncommercial and Canadian stations where no such stations were actually carried, the
same approach would need to be followed for cable systems that carried no distant commercial
signals or no distant signals at all.

38 It is also possible that certain other categories of programming might not be carried on a small
number of the cable systems included in the Bortz survey samples. However, short of reviewing the
complete programming schedules of each distant signal in each year, there is no way of readily
determining this; therefore, the remaining categories are included on all survey questionnaires. This
approach may benefit the Program Suppliers, Devotional Claimants and CTV Claimants at the
expense of the remaining program categories claimants.
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Finally, as discussed in Section III, for the 2010-13 surveys we did not ask respondents

about certain distant signals in instances where a cable system reported carrying more than eight

distant signals. We believe this modification improves the opportunity for respondents to focus

their consideration of relative value on those signals that are available on a distant basis to the

largest percentage of their subscribers.

4. Respondent Recall. In the 1983 proceeding, the CRT expressed concern regarding

the ability of respondents to recall programming actually carried in 1983, given that the BBC

study presented in the 1983 proceeding was not actually conducted until 1985. To address this

concern, surveys since 1989 have been conducted as close to the end of the year in question as is

possible based on data availability from the Copyright Office. The 1989, 1990 and 1992 surveys

were initiated during December of the survey year. In its 1989 Determination, the CRT

acknowledged that this was an improvement, but continued to be concerned that respondents

would have been unable to recall all of the individual programs they were being asked to value.39

In 2011, 2012 and 2013 (as in most prior years), surveying began in the summer of the

year following the subject year (i.e., 2012, 2013 and 2014, respectively). The 2010 survey began

in December 2011. The later start for the 2010 survey was due in part to it having followed the

2009 survey (which was delayed until all of the factors pertaining to the CRJs July 21, 2010

Distribution Order had been evaluated, and which involved both an initial pilot study as well as a

subsequent full survey). In addition, based on our assessment of the modified 2009 study

process, the 2010 survey incorporated certain additional design modifications (most notably the

limitations on the number of distant signals to be addressed in an individual survey). See Section

III.

39 Federal Register, Vol. 57, No. 61, April 27, 1992, p. 15300.
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Bortz Media believes that the timing of the 2010-13 surveys is appropriate in that it

allows respondents to consider the value of programming within a reasonable time frame

following the period in which it aired. Most important with respect to recall, however, is the

recognition that cable system operators (in our experience) do not (and cannot) identify all

programs on any particular program service in deciding whether to carry that service and how

much to pay for it. Rather, in those marketplace dealings, operators make decisions based on a

dominant impression of what is included on the service and its corresponding value. In other

words, as in our surveys, marketplace programming decisions are made by cable operators

without identifying every individual title. We believe that the respondents to the surveys did

have such a dominant impression of the programming on the distant signals they carried.

Further, in the case of systems carrying only WGN, respondents were provided with a summary

of the compensable programming carried in the subject year and were instructed to respond

based specifically on that programming.

5. Signal Carriage Data. The CRT criticized the BBDO surveys for failing to focus

respondents on the actual distant signals carried.40 To address this criticism, the BBC study for

1983 and all subsequent surveys have incorporated actual signal carriage information obtained

from Copyright Office statements of account.

6. Budget Allocation Process. In its 1983 Determination, the CRT raised questions

regarding the formulation of the constant sum question and its relationship to tasks actually

performed by cable operators. The 1983 constant sum question asked respondents to allocate

“value” assuming that the total value of distant signal non-network programming was 100

40 Federal Register, Vol. 47, No. 45, March 8, 1982, p. 9882.
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percent. Bortz Media modified the question in the 1989 study to ask respondents to allocate a

programming budget  a task closely related to activities operators actually perform.

While the CRT acknowledged in its 1989 Determination that this approach was an

improvement, there was still concern regarding the short time period allowed for respondents to

consider their allocations in responding to a telephone survey.41 Implicit in this assessment is the

notion that further consideration might lead to different responses. As noted before, we believe

responses to our survey reflect dominant impressions of programming value already formed by

respondents in their ongoing decision-making processes regarding programming.

However, we modified the allocation question for 1992 and all subsequent surveys to

ensure that respondents considered the question in a more formal manner. Respondents were

first instructed to write down the programming categories and to think about their relative value;

they were then asked to write down their estimates for each category. Subsequently, the

interviewer reviewed the estimates for each category with the respondent to allow for any

changes upon reconsideration.

7. Call Backs. In the 1989 proceeding, the Program Suppliers criticized Bortz Media’s

study on the basis that the repeated call backs which were necessary to obtain completed

interviews raised questions as to the validity of the survey responses. The Program Suppliers

asserted that a maximum of three attempts should be made to any one respondent. All of the

interviews in the 2010, 2011, 2012 and 2013 studies were completed with a maximum of four

direct contacts (including voice mail messages) with the respondent. Other call attempts reflect

efforts to identify and/or directly contact the appropriate respondent and are common in

executive interviewing.

41 Federal Register, Vol. 57, No. 61, April 27, 1992, p. 15301.
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8. Survey Length. The 1990-92 CARP expressed concern that respondents were asked

to draw conclusions regarding value in the course of a ten-minute survey whereas the CARP

itself required a period of six months to answer a similar question. While we understand the

issue raised by the 1990-92 CARP, we also must emphasize that respondents to our survey make

determinations regarding the relative value of programming on a regular basis. They are

experienced and highly knowledgeable regarding the cable industry, the programming that they

carry and the interests of their subscribers. We believe that they have a dominant impression of

the value of the programming on the distant signals that they carry and that our survey reflects

that collective impression.

The 1998-99 CARP shared this view, noting that, while “the interviews are relatively

brief,” the responding cable operators “are frequently called upon to assess the relative value of

alternative types of programming such as news, sports, movies and series when deciding whether

to carry a new program service or drop an existing service.”42 Thus, the 1998-99 CARP

concluded that this factor did not provide a basis for adjusting the “Bortz share” of any particular

claimant group.

9. Supply Side. The 1990-92 CARP also observed that the survey does not account for

“the ‘supply’ side of the supply and demand equation in the open market.”43 This CARP stated

that the constant sum question should have asked “what would the cable system operator have to

and be willing to spend.”44 We believe, however, that the survey does reflect the respondents’

understanding of the marketplace prices of the different kinds of programming  which is a

reflection of the “supply side.” The cable system operators surveyed are active in the

42 1998-99 CARP Report at 19-20.
43 1990-92 CARP Report at 65.
44 1990-92 CARP Report at 65.
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marketplace for cable programming and are familiar with the rates charged by the sellers of

various genres of cable networks.

The 1998-99 CARP acknowledged that the Bortz survey does not directly survey the

seller’s perspective. However, the CARP concluded that “this does not materially undermine the

utility of Bortz, and does not inform us whether any particular claimant group should receive

more or less than implied by the Bortz survey.”45 Further, the 1998-99 CARP expressed the

opinion that “the demand side would more likely determine relative values of programming in an

unregulated marketplace.”46

In our view, if anything, it is JSC programming that experiences the greatest negative

impact from any failure of the survey to take into account the “supply side” of the equation. It is

our experience that, as suppliers of programming, JSC members are able to negotiate the highest

possible prices for their programming in the open market. Indeed, JSC programming commands

an extremely high price relative to other kinds of programming in the open market, where both

supplier and customer are present. Based on this marketplace evidence, we believe there is no

reason that “supply side” considerations would warrant a reduction in the JSC’s award from that

shown in the cable operator survey.

It is also worth noting that, beginning with the 2009 survey, the preparatory questions

were modified to include a question asking respondents to rank the relative cost of the various

distant signal programming categories. In this manner, respondents were given the opportunity

to give at least initial consideration to the “supply side” in advance of making their relative value

allocation. See Section III.

45 1998-99 CARP Report at 22.
46 1998-99 CARP Report at 22.
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10. Attitudes Versus Conduct. The 1990-92 CARP noted that the constant sum

question is a measure of “attitudes” rather than “conduct.” However, the 1998-99 CARP did not

see this as a concern, noting that “uncontroverted testimony and years of research indicate rather

conclusively that constant sum methodology, as utilized in the Bortz survey, is highly predictive

of actual marketplace behavior.”47

Moreover, the marketplace value of JSC programming relative to other types of

programming is evidence of conduct. When cable systems meet copyright owners in the

marketplace, their “conduct” shows that JSC programming is highly valued relative to other

types of programming.

11. Value of Programming Not Carried. Addressing an issue raised by PBS, both the

1990-92 and 1998-99 CARPs noted that programming that is not carried may nevertheless have

some value to cable operators that is not captured through the Bortz survey methodology.

However, both CARPs appear to have shared our view that it would not be possible to adjust the

survey methodology to address this issue without causing confusion. In addition to causing

confusion, we note that it would seem implausible (if not impossible) to determine at what level

each “rejected” signal was valued, and how the various programming categories on those signals

contributed to establishing that value.

12. Carriage of Compensable Sports Programming. An issue was raised in the 1998-

99 proceeding concerning the allocation of value to sports programming in instances where it

was unclear that compensable sports programming was carried by a particular cable system’s

distant signals. In that proceeding, it was determined that one 1999 respondent had allocated

value to sports programming even though that system may not have carried such programming.

47 1998-99 CARP Report at 21.
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In order to correct for this, Bortz Media removed the responses for that system from its

calculations – an approach that the CARP found appropriate.48 Similarly, in 2004 and 2005, it

was determined that one (2005) or two (2004) systems may not have carried live, non-network

professional or college team sports, and survey results were presented both with and without

including these systems.

As discussed in Section III and above, from 2009 forward Bortz Media has conducted an

extensive review of the programming carried by distant signals represented on the cable systems

included in our sample to verify that these systems carried compensable sports programming.

Based on this review, we have excluded the sports category on the survey questionnaire in

instances where we were unable to verify that compensable sports programming was carried.49

We have not attempted to determine whether all cable systems in our sample carried

movies, syndicated programming, news and other station-produced programming, or devotional

programming. As such, it is possible that some respondents were asked about one or more of

these categories in instances where the distant signals they carried did not feature compensable

programming that fell within that category. In our experience, this could particularly be an issue

for the Devotional category, as well as for movies in instances where a cable system carries only

network-affiliated stations.

13. WGN Substitution. The 1998-99 CARP identified the issue of “WGN Substitution”

as an issue potentially affecting the value accorded to program suppliers (i.e., the movies and

48 1998-99 CARP Report at 21.
49 We did not review complete programming schedules for distant signals that could not readily be

identified as carriers of compensable sports programming; thus, it is possible that some or all of these
identified systems did carry compensable sports programming. The number of responding systems
for which the sports programming category was excluded was 2 in 2010, 7 in 2011, 7 in 2012, and 4
in 2013.
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syndicated series categories).50 This is because respondents to the Bortz surveys conducted in

those years were not informed by interviewers that a substantial portion of the movie and

syndicated programming carried by superstation WGN is not compensable. As noted elsewhere

in this report, this issue also applies to Devotional programming on WGN  a significant

percentage of which is not compensable  and was raised by the CRJs in 2004-05 as well.

Section III describes the survey modifications made by Bortz Media in 2010, 2011, 2012

and 2013 to address the issue of WGN programming compensability. As noted in that section,

the modified Bortz approach represents an improvement, but does not fully account for the

impact of this issue. As such, the Bortz survey values for the Program Suppliers categories and

for Devotional programming are still believed to represent a “ceiling” on the potential value of

these categories, while JSC and CTV values remain understated.

50 1998-99 CARP Report at 26-28. The CARP did not accept an adjustment proposed by the PTV
Claimants to account for this issue.
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APPENDIX B. ADS SURVEY INSTRUMENTS

This Appendix provides examples of the survey instruments used to interview

respondents at systems that carried distant signals in addition to or other than WGN during the

relevant survey year. For each individual cable system in the survey, the template survey

instrument was customized based on the specific distant signals carried by that system. Thus, the

number of programming categories included on the survey instrument ranged from four to seven,

depending on whether the responding system carried PBS distant signals and/or Canadian distant

signals and whether any of the distant signals carried have been identified as carrying JSC

programming. The order of the program categories was rotated from survey to survey to avoid

ordering bias. In addition, the language regarding “network programming from ABC, CBS and

NBC” was omitted from survey instruments administered to cable systems that did not carry

distant signals affiliated with any of those three networks. The examples provided below include

all of the potential programming categories and the language used in addressing ABC, CBS and

NBC network programming.
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2010 SYSTEM OPERATOR
PROGRAMMING QUESTIONNAIRE

ADS VERSION H

System Name:

City / State:

Subscribers: Remit Number

Respondent's Name:

Position:

Telephone Number:

Date:

Interviewer:

(ASK TO SPEAK WITH LISTED RESPONDENT. IF UNAVAILABLE, CONFIRM HE / SHE IS PERSON
MOST RESPONSIBLE FOR PROGRAMMING CARRIAGE DECISIONS FOR THE SYSTEM AND
ARRANGE CALL BACK. IF NOT, ASK TO SPEAK WITH THE PERSON MOST RESPONSIBLE FOR
PROGRAMMING CARRIAGE DECISIONS FOR THE SYSTEM.)

Hello, I'm from _____________________. We are conducting a short
national survey among randomly selected cable systems regarding certain programming they carry. I only
have a few questions.

1. Are you the person most responsible for programming carriage decisions made by your system during 2010 or
not?

Yes ................................................. 1
No ................................................... 2 ASK TO SPEAK WITH PERSON MOST RESPONSIBLE FOR

THE SYSTEM’S PROGRAMMING CARRIAGE DECISIONS
IN 2010. REPEAT INTRODUCTION AND Q.1.
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2a. Industry data indicate that your system serving (ENTER COMMUNITY LISTED ABOVE;
i.e., primary community from SOA) and nearby communities carried the following broad-
cast stations from other cities in 2010:

Com/
Non/

Call Letters Can Affil City
INSERT DISTANT SIGNAL CALL
LETTERS, CITY AND AFFILIATION

2b. Now, I’d like to ask you how important it was for your system to offer certain categories of
programming that are carried by these stations. When you consider this, please exclude
from consideration any national network programming from ABC, CBS and NBC. I’ve
grouped the non-network programming on these broadcast stations into seven categories. I
will read these seven categories to you to give you a chance to think about their relative
importance (READ EACH CATEGORY BELOW, STARTING WITH THE CATEGORY
MARKED BY THE NUMBER “1”). Considering only the non-network programming on
these broadcast stations, please rank these seven categories in order of their importance to
your system in 2010, with one being the most important category and seven being the least
important category. What is your ranking of importance for the 2010 (READ FIRST
CATEGORY, AS MARKED BY THE NUMBER “1”) programming on the broadcast
stations I listed. (REPEAT FOR ALL SEVEN CATEGORIES, IN ORDER LISTED
BELOW. ENTER NUMERICAL RANK ON TABLE BELOW.)

Start Category Rank

Movies

Live Professional and College Team Sports

Syndicated Shows, Series and Specials

News and Other Station-Produced Programs

PBS and All Other Programming Broadcast by Noncommercial Station(s) _______

Devotional Programs

All Programming Broadcast by Canadian Station(s) _______
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3. Next, I’m going to ask you how expensive you think it would have been for your system to
acquire the non-network programming on the broadcast stations I listed in each of the
seven categories if your system had to purchase that programming directly in the
marketplace. I will read the seven categories to you to give you a chance to think about
their relative cost. (READ EACH CATEGORY BELOW, STARTING WITH THE
CATEGORY MARKED BY THE NUMBER “1”). Considering only the non-network
programming on the broadcast stations I listed, please rank these seven categories in order
of how expensive each would have been to your system in 2010, with one being the most
expensive category and seven being the least expensive category. What is your cost
ranking for the 2010 (READ FIRST CATEGORY, AS MARKED BY THE NUMBER
“1”.) programming on the broadcast stations I listed. (REPEAT FOR ALL SEVEN
CATEGORIES, IN ORDER LISTED BELOW. ENTER NUMERICAL RANK ON
TABLE BELOW.)

Start Category Rank

Movies

Live Professional and College Team Sports

Syndicated Shows, Series and Specials

News and Other Station-Produced Programs

PBS and All Other Programming Broadcast by Noncommercial Station(s) _______

Devotional Programs

All Programming Broadcast by Canadian Station(s) _______
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4a. Now, I would like you to estimate the relative value to your cable system of each category
of programming actually broadcast by the stations I mentioned during 2010, excluding any
national network programming from ABC, CBS and NBC. Just as a reminder, we are only
interested in U.S. commercial station(s)
_________________________________________, U.S. non-commercial station(s)
_____________________________, and Canadian station(s) ___________________.

I'll read each of the seven programming categories we’ve been discussing again to give you
a chance to think about them; please write the categories down as I am reading them.
(READ PROGRAM CATEGORIES IN ORDER, STARTING WITH CATEGORY
MARKED BY THE NUMBER “1”.) Assume your system spent a fixed dollar amount in
2010 to acquire all the non-network programming actually broadcast during 2010 by the
stations I listed. What percentage, if any, of the fixed dollar amount would your system
have spent for each category of programming? Please write down your estimates, and
make sure they add to 100 percent.

What percentage, if any, of the fixed dollar amount would your system have spent on
(READ PROGRAM CATEGORY MARKED BY THE NUMBER “1”)? And what
percentage, if any, would your system have spent on (READ NEXT PROGRAM
CATEGORY)? (COMPLETE LIST IN THIS MANNER.)

Start Percent

( ) Movies broadcast during 2010 by the U.S. commercial stations I listed. ...................

( ) Live professional and college team sports broadcast during 2010 by
the U.S. commercial stations I listed. .........................................................................

( ) Syndicated shows, series and specials distributed to more than one
television station and broadcast during 2010 by the U.S. commercial
stations I listed. ...........................................................................................................

( ) News and public affairs programs produced by or for any of the U.S.
commercial stations I listed, for broadcast during 2010 only by that station. .............

( ) PBS and all other programming broadcast during 2010 by
U.S. noncommercial station(s) _____. .......................................................................

( ) Devotional and religious programming broadcast during 2010 by
the U.S. commercial stations I listed. .........................................................................

( ) All programming broadcast during 2010 by Canadian station(s) _____. ...................

TOTAL .......................................................................................................................................

PERCENTAGES MUST ADD TO 100 PERCENT; PROMPT RESPONDENT IF THEY DO
NOT.
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4b. Now I’m going to read back the categories and your estimates. (REREAD CATEGORIES
AND RESPONSES IN ORDER, STARTING WITH CATEGORY MARKED BY THE
NUMBER “1,” TO ALLOW RESPONDENT TO REVIEW THE ESTIMATES.)

Are there any changes you would like to make? (RECORD ANY CHANGES BY
CROSSING OUT ORIGINAL RESPONSE AND WRITING IN REVISED RESPONSE
NEXT TO IT. PERCENTAGES MUST STILL ADD TO 100 PERCENT; PROMPT
RESPONDENT IF THEY DO NOT.)

Thank you for your time and cooperation.
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2011 SYSTEM OPERATOR
PROGRAMMING QUESTIONNAIRE

VERSION H

System Name:

City / State:

Subscribers: Remit Number

Respondent's Name:

Position:

Telephone Number:

Date:

Interviewer:

(ASK TO SPEAK WITH LISTED RESPONDENT. IF UNAVAILABLE, CONFIRM HE / SHE IS PERSON
MOST RESPONSIBLE FOR PROGRAMMING CARRIAGE DECISIONS FOR THE SYSTEM AND
ARRANGE CALL BACK. IF NOT, ASK TO SPEAK WITH THE PERSON MOST RESPONSIBLE FOR
PROGRAMMING CARRIAGE DECISIONS FOR THE SYSTEM.)

Hello, I'm from _____________________. We are conducting a short
national survey among randomly selected cable systems regarding certain programming they carry. I only
have a few questions.

1. Are you the person most responsible for programming carriage decisions made by your system during 2011 or
not?

Yes ................................................. 1
No ................................................... 2 ASK TO SPEAK WITH PERSON MOST RESPONSIBLE FOR

THE SYSTEM’S PROGRAMMING CARRIAGE DECISIONS
IN 2011. REPEAT INTRODUCTION AND Q.1.
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2a. Industry data indicate that your system serving (ENTER COMMUNITY LISTED ABOVE;
i.e., primary community from SOA) and nearby communities carried the following broad-
cast stations from other cities in 2011:

Com/
Non/

Call Letters Can Affil City
INSERT DISTANT SIGNAL CALL
LETTERS, CITY AND AFFILIATION

2b. Now, I’d like to ask you how important it was for your system to offer certain categories of
programming that are carried by these stations. When you consider this, please exclude
from consideration any national network programming from ABC, CBS and NBC. I’ve
grouped the non-network programming on these broadcast stations into seven categories. I
will read these seven categories to you to give you a chance to think about their relative
importance (READ EACH CATEGORY BELOW, STARTING WITH THE CATEGORY
MARKED BY THE NUMBER “1”). Considering only the non-network programming on
these broadcast stations, please rank these seven categories in order of their importance to
your system in 2011, with one being the most important category and seven being the least
important category. What is your ranking of importance for the 2011 (READ FIRST
CATEGORY, AS MARKED BY THE NUMBER “1”) programming on the broadcast
stations I listed. (REPEAT FOR ALL SEVEN CATEGORIES, IN ORDER LISTED
BELOW. ENTER NUMERICAL RANK ON TABLE BELOW.)

Start Category Rank

Movies

Live Professional and College Team Sports

Syndicated Shows, Series and Specials

News and Other Station-Produced Programs

PBS and All Other Programming Broadcast by Noncommercial Station(s) _______

Devotional Programs

All Programming Broadcast by Canadian Station(s) _______
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3. Next, I’m going to ask you how expensive you think it would have been for your system to
acquire the non-network programming on the broadcast stations I listed in each of the
seven categories if your system had to purchase that programming directly in the
marketplace. I will read the seven categories to you to give you a chance to think about
their relative cost. (READ EACH CATEGORY BELOW, STARTING WITH THE
CATEGORY MARKED BY THE NUMBER “1”). Considering only the non-network
programming on the broadcast stations I listed, please rank these seven categories in order
of how expensive each would have been to your system in 2011, with one being the most
expensive category and seven being the least expensive category. What is your cost
ranking for the 2011 (READ FIRST CATEGORY, AS MARKED BY THE NUMBER
“1”) programming on the broadcast stations I listed. (REPEAT FOR ALL SEVEN
CATEGORIES, IN ORDER LISTED BELOW. ENTER NUMERICAL RANK ON
TABLE BELOW.)

Start Category Rank

Movies

Live Professional and College Team Sports

Syndicated Shows, Series and Specials

News and Other Station-Produced Programs

PBS and All Other Programming Broadcast by Noncommercial Station(s) _______

Devotional Programs

All Programming Broadcast by Canadian Station(s) _______
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4a. Now, I would like you to estimate the relative value to your cable system of each category
of programming actually broadcast by the stations I mentioned during 2011, excluding any
national network programming from ABC, CBS and NBC. Just as a reminder, we are only
interested in U.S. commercial station(s)
_________________________________________, U.S. non-commercial station(s)
_____________________________, and Canadian station(s) ___________________.

I'll read each of the seven programming categories we’ve been discussing again to give you
a chance to think about them; please write the categories down as I am reading them.
(READ PROGRAM CATEGORIES IN ORDER, STARTING WITH CATEGORY
MARKED BY THE NUMBER “1”.) Assume your system spent a fixed dollar amount in
2011 to acquire all the non-network programming actually broadcast during 2011 by the
stations I listed. What percentage, if any, of the fixed dollar amount would your system
have spent for each category of programming? Please write down your estimates, and
make sure they add to 100 percent.

What percentage, if any, of the fixed dollar amount would your system have spent on
(READ PROGRAM CATEGORY MARKED BY THE NUMBER “1”)? And what
percentage, if any, would your system have spent on (READ NEXT PROGRAM
CATEGORY)? (COMPLETE LIST IN THIS MANNER.)

Start Percent

( ) Movies broadcast during 2011 by the U.S. commercial stations I listed. ...................

( ) Live professional and college team sports broadcast during 2011 by
the U.S. commercial stations I listed. .........................................................................

( ) Syndicated shows, series and specials distributed to more than one
television station and broadcast during 2011 by the U.S. commercial
stations I listed. ...........................................................................................................

( ) News and public affairs programs produced by or for any of the U.S.
commercial stations I listed, for broadcast during 2011 only by that station. .............

( ) PBS and all other programming broadcast during 2011 by
U.S. noncommercial station(s) _____. .......................................................................

( ) Devotional and religious programming broadcast during 2011 by
the U.S. commercial stations I listed. .........................................................................

( ) All programming broadcast during 2011 by Canadian station(s) _____. ...................

TOTAL .......................................................................................................................................

PERCENTAGES MUST ADD TO 100 PERCENT; PROMPT RESPONDENT IF THEY DO
NOT.
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4b. Now I’m going to read back the categories and your estimates. (REREAD CATEGORIES
AND RESPONSES IN ORDER, STARTING WITH CATEGORY MARKED BY THE
NUMBER “1,” TO ALLOW RESPONDENT TO REVIEW THE ESTIMATES.)

Are there any changes you would like to make? (RECORD ANY CHANGES BY
CROSSING OUT ORIGINAL RESPONSE AND WRITING IN REVISED RESPONSE
NEXT TO IT. PERCENTAGES MUST STILL ADD TO 100 PERCENT; PROMPT
RESPONDENT IF THEY DO NOT.)

Thank you for your time and cooperation.
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2012 SYSTEM OPERATOR
PROGRAMMING QUESTIONNAIRE

VERSION H

System Name:

City / State:

Subscribers: Remit Number

Respondent's Name:

Position:

Telephone Number:

Date:

Interviewer:

(ASK TO SPEAK WITH LISTED RESPONDENT. IF UNAVAILABLE, CONFIRM HE / SHE IS PERSON
MOST RESPONSIBLE FOR PROGRAMMING CARRIAGE DECISIONS FOR THE SYSTEM AND
ARRANGE CALL BACK. IF NOT, ASK TO SPEAK WITH THE PERSON MOST RESPONSIBLE FOR
PROGRAMMING CARRIAGE DECISIONS FOR THE SYSTEM.)

Hello, I'm from _____________________. We are conducting a short
national survey among randomly selected cable systems regarding certain programming they carry. I only
have a few questions.

1. Are you the person most responsible for programming carriage decisions made by your system during 2012 or
not?

Yes ................................................. 1
No ................................................... 2 ASK TO SPEAK WITH PERSON MOST RESPONSIBLE FOR

THE SYSTEM’S PROGRAMMING CARRIAGE DECISIONS
IN 2012. REPEAT INTRODUCTION AND Q.1.
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2a. Industry data indicate that your system serving (ENTER COMMUNITY LISTED ABOVE;
i.e., primary community from SOA) and nearby communities carried the following broad-
cast stations from other cities in 2012:

Com/
Non/

Call Letters Can Affil City
INSERT DISTANT SIGNAL CALL
LETTERS, CITY AND AFFILIATION

2b. Now, I’d like to ask you how important it was for your system to offer certain categories of
programming that are carried by these stations. When you consider this, please exclude
from consideration any national network programming from ABC, CBS and NBC. I’ve
grouped the non-network programming on these broadcast stations into seven categories. I
will read these seven categories to you to give you a chance to think about their relative
importance (READ EACH CATEGORY BELOW, STARTING WITH THE CATEGORY
MARKED BY THE NUMBER “1”). Considering only the non-network programming on
these broadcast stations, please rank these seven categories in order of their importance to
your system in 2012, with one being the most important category and seven being the least
important category. What is your ranking of importance for the 2012 (READ FIRST
CATEGORY, AS MARKED BY THE NUMBER “1”) programming on the broadcast
stations I listed. (REPEAT FOR ALL SEVEN CATEGORIES, IN ORDER LISTED
BELOW. ENTER NUMERICAL RANK ON TABLE BELOW.)

Start Category Rank

Movies

Live Professional and College Team Sports

Syndicated Shows, Series and Specials

News and Other Station-Produced Programs

PBS and All Other Programming Broadcast by Noncommercial Station(s) _______

Devotional Programs

All Programming Broadcast by Canadian Station(s) _______
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3. Next, I’m going to ask you how expensive you think it would have been for your system to
acquire the non-network programming on the broadcast stations I listed in each of the
seven categories if your system had to purchase that programming directly in the
marketplace. I will read the seven categories to you to give you a chance to think about
their relative cost. (READ EACH CATEGORY BELOW, STARTING WITH THE
CATEGORY MARKED BY THE NUMBER “1”). Considering only the non-network
programming on the broadcast stations I listed, please rank these seven categories in order
of how expensive each would have been to your system in 2012, with one being the most
expensive category and seven being the least expensive category. What is your cost
ranking for the 2012 (READ FIRST CATEGORY, AS MARKED BY THE NUMBER
“1”) programming on the broadcast stations I listed. (REPEAT FOR ALL SEVEN
CATEGORIES, IN ORDER LISTED BELOW. ENTER NUMERICAL RANK ON
TABLE BELOW.)

Start Category Rank

Movies

Live Professional and College Team Sports

Syndicated Shows, Series and Specials

News and Other Station-Produced Programs

PBS and All Other Programming Broadcast by Noncommercial Station(s) _______

Devotional Programs

All Programming Broadcast by Canadian Station(s) _______
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4a. Now, I would like you to estimate the relative value to your cable system of each category
of programming actually broadcast by the stations I mentioned during 2012, excluding any
national network programming from ABC, CBS and NBC. Just as a reminder, we are only
interested in U.S. commercial station(s)
_________________________________________, U.S. non-commercial station(s)
_____________________________, and Canadian station(s) ___________________.

I'll read each of the seven programming categories we’ve been discussing again to give you
a chance to think about them; please write the categories down as I am reading them.
(READ PROGRAM CATEGORIES IN ORDER, STARTING WITH CATEGORY
MARKED BY THE NUMBER “1”.) Assume your system spent a fixed dollar amount in
2012 to acquire all the non-network programming actually broadcast during 2012 by the
stations I listed. What percentage, if any, of the fixed dollar amount would your system
have spent for each category of programming? Please write down your estimates, and
make sure they add to 100 percent.

What percentage, if any, of the fixed dollar amount would your system have spent on
(READ PROGRAM CATEGORY MARKED BY THE NUMBER “1”)? And what
percentage, if any, would your system have spent on (READ NEXT PROGRAM
CATEGORY)? (COMPLETE LIST IN THIS MANNER.)

Start Percent

( ) Movies broadcast during 2012 by the U.S. commercial stations I listed. ...................

( ) Live professional and college team sports broadcast during 2012 by
the U.S. commercial stations I listed. .........................................................................

( ) Syndicated shows, series and specials distributed to more than one
television station and broadcast during 2012 by the U.S. commercial
stations I listed. ...........................................................................................................

( ) News and public affairs programs produced by or for any of the U.S.
commercial stations I listed, for broadcast during 2012 only by that station. .............

( ) PBS and all other programming broadcast during 2012 by
U.S. noncommercial station(s) _____. .......................................................................

( ) Devotional and religious programming broadcast during 2012 by
the U.S. commercial stations I listed. .........................................................................

( ) All programming broadcast during 2012 by Canadian station(s) _____. ...................

TOTAL .......................................................................................................................................

PERCENTAGES MUST ADD TO 100 PERCENT; PROMPT RESPONDENT IF THEY DO
NOT.
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4b. Now I’m going to read back the categories and your estimates. (REREAD CATEGORIES
AND RESPONSES IN ORDER, STARTING WITH CATEGORY MARKED BY THE
NUMBER “1,” TO ALLOW RESPONDENT TO REVIEW THE ESTIMATES.)

Are there any changes you would like to make? (RECORD ANY CHANGES BY
CROSSING OUT ORIGINAL RESPONSE AND WRITING IN REVISED RESPONSE
NEXT TO IT. PERCENTAGES MUST STILL ADD TO 100 PERCENT; PROMPT
RESPONDENT IF THEY DO NOT.)

Thank you for your time and cooperation.
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2013 SYSTEM OPERATOR
PROGRAMMING QUESTIONNAIRE

VERSION H

System Name:

City / State:

Subscribers: Remit Number

Respondent's Name:

Position:

Telephone Number:

Date:

Interviewer:

(ASK TO SPEAK WITH LISTED RESPONDENT. IF UNAVAILABLE, CONFIRM HE / SHE IS PERSON
MOST RESPONSIBLE FOR PROGRAMMING CARRIAGE DECISIONS FOR THE SYSTEM AND
ARRANGE CALL BACK. IF NOT, ASK TO SPEAK WITH THE PERSON MOST RESPONSIBLE FOR
PROGRAMMING CARRIAGE DECISIONS FOR THE SYSTEM.)

Hello, I'm from _____________________. We are conducting a short
national survey among randomly selected cable systems regarding certain programming they carry. I only
have a few questions.

1. Are you the person most responsible for programming carriage decisions made by your system during 2013
or not?

Yes .............................................. 1
No ................................................ 2 ASK TO SPEAK WITH PERSON MOST RESPONSIBLE FOR

THE SYSTEM’S PROGRAMMING CARRIAGE DECISIONS
IN 2013. REPEAT INTRODUCTION AND Q.1.
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2a. Industry data indicate that your system serving (ENTER COMMUNITY LISTED ABOVE;
i.e., primary community from SOA) and nearby communities carried the following broad-
cast stations from other cities in 2013:

Com/
Non/

Call Letters Can Affil City
INSERT DISTANT SIGNAL CALL
LETTERS, CITY AND AFFILIATION

2b. Now, I’d like to ask you how important it was for your system to offer certain categories of
programming that are carried by these stations. When you consider this, please exclude
from consideration any national network programming from ABC, CBS and NBC. I’ve
grouped the non-network programming on these broadcast stations into seven categories. I
will read these seven categories to you to give you a chance to think about their relative
importance (READ EACH CATEGORY BELOW, STARTING WITH THE CATEGORY
MARKED BY THE NUMBER “1”). Considering only the non-network programming on
these broadcast stations, please rank these seven categories in order of their importance to
your system in 2013, with one being the most important category and seven being the least
important category. What is your ranking of importance for the 2013 (READ FIRST
CATEGORY, AS MARKED BY THE NUMBER “1”) programming on the broadcast
stations I listed. (REPEAT FOR ALL SEVEN CATEGORIES, IN ORDER LISTED
BELOW. ENTER NUMERICAL RANK ON TABLE BELOW.)

Start Category Rank

Movies

Live Professional and College Team Sports

Syndicated Shows, Series and Specials

News and Other Station-Produced Programs

PBS and All Other Programming Broadcast by Noncommercial Station(s) _______

Devotional Programs

All Programming Broadcast by Canadian Station(s) _______

Public Version

SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony



B - 19

3. Next, I’m going to ask you how expensive you think it would have been for your system to
acquire the non-network programming on the broadcast stations I listed in each of the
seven categories if your system had to purchase that programming directly in the
marketplace. I will read the seven categories to you to give you a chance to think about
their relative cost. (READ EACH CATEGORY BELOW, STARTING WITH THE
CATEGORY MARKED BY THE NUMBER “1”). Considering only the non-network
programming on the broadcast stations I listed, please rank these seven categories in order
of how expensive each would have been to your system in 2013, with one being the most
expensive category and seven being the least expensive category. What is your cost
ranking for the 2013 (READ FIRST CATEGORY, AS MARKED BY THE NUMBER
“1”) programming on the broadcast stations I listed. (REPEAT FOR ALL SEVEN
CATEGORIES, IN ORDER LISTED BELOW. ENTER NUMERICAL RANK ON
TABLE BELOW.)

Start Category Rank

Movies

Live Professional and College Team Sports

Syndicated Shows, Series and Specials

News and Other Station-Produced Programs

PBS and All Other Programming Broadcast by Noncommercial Station(s) _______

Devotional Programs

All Programming Broadcast by Canadian Station(s) _______
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4a. Now, I would like you to estimate the relative value to your cable system of each category
of programming actually broadcast by the stations I mentioned during 2013, excluding any
national network programming from ABC, CBS and NBC. Just as a reminder, we are only
interested in U.S. commercial station(s)
_________________________________________, U.S. non-commercial station(s)
_____________________________, and Canadian station(s) ___________________.

I'll read each of the seven programming categories we’ve been discussing again to give you
a chance to think about them; please write the categories down as I am reading them.
(READ PROGRAM CATEGORIES IN ORDER, STARTING WITH CATEGORY
MARKED BY THE NUMBER “1”.) Assume your system spent a fixed dollar amount in
2013 to acquire all the non-network programming actually broadcast during 2013 by the
stations I listed. What percentage, if any, of the fixed dollar amount would your system
have spent for each category of programming? Please write down your estimates, and
make sure they add to 100 percent.

What percentage, if any, of the fixed dollar amount would your system have spent on
(READ PROGRAM CATEGORY MARKED BY THE NUMBER “1”)? And what
percentage, if any, would your system have spent on (READ NEXT PROGRAM
CATEGORY)? (COMPLETE LIST IN THIS MANNER.)

Start Percent

( ) Movies broadcast during 2013 by the U.S. commercial stations I listed. ...................

( ) Live professional and college team sports broadcast during 2013 by
the U.S. commercial stations I listed. .........................................................................

( ) Syndicated shows, series and specials distributed to more than one
television station and broadcast during 2013 by the U.S. commercial
stations I listed. ...........................................................................................................

( ) News and public affairs programs produced by or for any of the U.S.
commercial stations I listed, for broadcast during 2013 only by that station. .............

( ) PBS and all other programming broadcast during 2013 by
U.S. noncommercial station(s) _____. .......................................................................

( ) Devotional and religious programming broadcast during 2013 by
the U.S. commercial stations I listed. .........................................................................

( ) All programming broadcast during 2013 by Canadian station(s) _____. ...................

TOTAL .......................................................................................................................................

PERCENTAGES MUST ADD TO 100 PERCENT; PROMPT RESPONDENT IF THEY DO
NOT.
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4b. Now I’m going to read back the categories and your estimates. (REREAD CATEGORIES
AND RESPONSES IN ORDER, STARTING WITH CATEGORY MARKED BY THE
NUMBER “1,” TO ALLOW RESPONDENT TO REVIEW THE ESTIMATES.)

Are there any changes you would like to make? (RECORD ANY CHANGES BY
CROSSING OUT ORIGINAL RESPONSE AND WRITING IN REVISED RESPONSE
NEXT TO IT. PERCENTAGES MUST STILL ADD TO 100 PERCENT; PROMPT
RESPONDENT IF THEY DO NOT.)

Thank you for your time and cooperation.
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APPENDIX C. WGN ONLY SURVEY INSTRUMENTS

This Appendix provides examples of the survey instruments used to interview

respondents at systems that carried WGN as their only distant signal during the relevant

survey year. The survey instrument used with a particular system could vary from these

templates in two respects. First, the order of the program categories (as listed in both the

body of the survey to be read by the interviewer and on the Programming Summary table

provided to respondents) was rotated in order to avoid ordering bias. Second, because

cable systems operate in different time zones, which affects the local time at which

certain programs on WGN were shown, the Programming Summary was tailored to

reflect the time zone of the responding cable system. The examples provided below

represent the Central Time Zone version of the survey instrument.
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2010 SYSTEM OPERATOR
PROGRAMMING QUESTIONNAIRE

WGN ONLY

System Name:

City / State:

Subscribers: Remit Number

Respondent's Name:

Position:

Telephone Number:

Date:

Interviewer:

(ASK TO SPEAK WITH LISTED RESPONDENT. IF UNAVAILABLE, CONFIRM HE / SHE IS PERSON
MOST RESPONSIBLE FOR PROGRAMMING CARRIAGE DECISIONS FOR THE SYSTEM AND
ARRANGE CALL BACK. IF NOT, ASK TO SPEAK WITH THE PERSON MOST RESPONSIBLE FOR
PROGRAMMING CARRIAGE DECISIONS FOR THE SYSTEM.)

Hello, I'm from _____________________. We are conducting a short national survey
among randomly selected cable systems regarding certain programming they carry. I only have a few
questions.

1. Industry data shows that your system serving (ENTER COMMUNITY LISTED ABOVE; i.e., primary
community from SOA) and nearby communities carried WGN America in 2010. Are you the person most
responsible for the decision by your system to carry WGN America during 2010 or not?

Yes ............................... 1
No ................................. 2 ASK TO SPEAK WITH PERSON MOST RESPONSIBLE FOR THE

SYSTEM’S DECISION TO CARRY WGN AMERICA IN 2010.
REPEAT INTRODUCTION AND Q.1.
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2. This survey concerns some (but not all) of the programming that WGN America televised during 2010. As
you may know, WGN America televised some programming in 2010 that was available throughout the United
States, including in the Chicago area. In addition, it televised other programming that was available only
outside the Chicago area.

The specific 2010 WGN America programming that I would like to ask you about in this survey is only the
programming that was available throughout the United States, including in the Chicago area. I will send you a
one page summary of this programming for you to review as we complete the interview. Would you like me to
send this summary now and complete the interview, or would you prefer for me to send the summary and
schedule a time to complete the interview later? (OBTAIN E-MAIL ADDRESS OR FAX NUMBER AND
SEND ATTACHED DOCUMENT; SCHEDULE CALLBACK TO COMPLETE INTERVIEW IF
NECESSARY.)

As I mentioned, the specific 2010 WGN America programming that I would like to ask you about in this
survey is only the programming that was available throughout the United States, including in the Chicago area.
This programming is listed in the document that I sent to you. (CONFIRM THAT RESPONDENT
RECEIVED THE DOCUMENT AND HAS IT IN FRONT OF THEM.)

The document groups the 2010 WGN America programming with which this survey is concerned into five
categories, and also provides additional information about the programming including the number of hours that
it occupied on WGN America in 2010 and a general summary of the dayparts in which it was shown. Just to
make sure we are clear on the categories and the programming, I’m going to read each category and a
description of the programming in that category. As I’m doing this, please follow along on the document and
review the additional information about the programming in each category.

(READ CATEGORIES AND PROGRAMS IN ORDER THEY APPEAR ON DOCUMENT PROVIDED TO
RESPONDENT)

Now, I’d like to ask you how important it was for your system to provide the specific WGN America
programming on this document in 2010 in each of the five categories. I will read the five categories to you to
give you a chance to think about their relative importance. (READ EACH CATEGORY BELOW,
STARTING WITH THE CATEGORY MARKED BY THE NUMBER “1”.) Considering only the WGN
America programming listed, please rank these five categories in order of their importance to your system in
2010, with one being the most important category and five being the least important category. What is your
ranking of importance for the listed 2010 WGN America (READ FIRST CATEGORY, AS MARKED BY
THE NUMBER “1”) programming. (REPEAT FOR ALL FIVE CATEGORIES, IN NUMERICAL ORDER
LISTED BELOW. ENTER NUMERICAL RANK ON TABLE BELOW.)

Start Category Rank

Movies

Live Professional and College Team Sports

Syndicated Shows, Series and Specials

News and Other Station-Produced Programs

Devotional Programs
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3. Next, I’m going to ask you to tell me how expensive you think it would have been for your system to acquire
the programming in each of the five categories listed on the document I’ve provided to you if your system had
to purchase that programming directly in the marketplace. I will read the five categories to you to give you a
chance to think about their relative cost. (READ EACH CATEGORY BELOW, STARTING WITH THE
CATEGORY MARKED BY THE NUMBER “1”.) Considering only the WGN America programming listed,
please rank these five categories in order of how expensive each would have been to your system in 2010, with
one being the most expensive category and five being the least expensive category. What is your cost ranking
for the listed 2010 WGN America (READ FIRST CATEGORY, AS MARKED BY THE NUMBER “1”)
programming. (REPEAT FOR ALL FIVE CATEGORIES, IN NUMERICAL ORDER LISTED BELOW.
ENTER NUMERICAL RANK ON TABLE BELOW.)

Start Category Rank

Movies

Live Professional and College Team Sports

Syndicated Shows, Series and Specials

News and Other Station-Produced Programs

Devotional Programs
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4a. Now, I would like you to estimate the relative value to your cable system of the programming included on the
WGN America 2010 Programming Summary that I’ve provided to you. Assume your system spent a fixed
dollar amount in 2010 to acquire all of the programming included on the WGN America 2010 Programming
Summary. What percentage, if any, of this fixed dollar amount would your system have spent for each
category? Please write down your estimates, and make sure they add to 100 percent.

What percentage, if any, of the fixed dollar amount would your system have spent on (READ PROGRAM
CATEGORY MARKED BY THE NUMBER “1”)? And what percentage, if any, would your system have
spent on (READ NEXT PROGRAM CATEGORY IN NUMERICAL ORDER LISTED BELOW)?
(COMPLETE LIST IN THIS MANNER.)

Start Percent

( ) Movies listed on the WGN America 2010 Programming Summary. .........................

( ) Live professional team sports listed on the WGN America 2010
Programming Summary. ...............................................................................................

( ) Syndicated shows, series and specials listed on the
WGN America 2010 Programming Summary. ...........................................................

( ) News and other station-produced programs listed on the WGN America 2010
Programming Summary. .............................................................................................

( ) Devotional programs listed on the WGN America 2010
Programming Summary. ...............................................................................................

TOTAL .......................................................................................................................................

PERCENTAGES MUST ADD TO 100 PERCENT; PROMPT RESPONDENT IF THEY DO NOT.

4b. Now I’m going to read back the categories and your estimates. (REREAD CATEGORIES AND RESPONSES
IN NUMERICAL ORDER STARTING WITH THE CATEGORY MARKED BY THE NUMBER “1,” TO
ALLOW RESPONDENT TO REVIEW THE ESTIMATES.)

Are there any changes you would like to make? (RECORD ANY CHANGES BY CROSSING OUT
ORIGINAL RESPONSE AND WRITING IN REVISED RESPONSE NEXT TO IT. PERCENTAGES MUST
STILL ADD TO 100 PERCENT; PROMPT RESPONDENT IF THEY DO NOT.)
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Total Number of

Category/Program Hours Programs Daypart Summary (Central Time Zone)

News and Other Station-Produced Programs

WGN PRIME NEWS 291.0 324 Daily, typically at 9:00pm.

WGN MIDDAY NEWS 251.5 252 Weekdays at Noon.

CUBS, WHITE SOX AND BULLS PRE- AND POST-GAME SHOWS AND SPECIALS 26.8 76 Mostly before and after selected Cubs, White Sox and Bulls Games.

INSTANT REPLAY 12.8 51 Sundays at 9:45pm, following the WGN Prime News.

PEOPLE TO PEOPLE 12.5 25 Typically alternating Saturdays at 5:30am or 6:30am.

ADELANTE 11.0 22 Typically alternating Saturdays at 5:30am or 6:30am.

ONE-TIME ONLY SPECIALS AND SPECIAL REPORTS 9.5 5 Various dates and times.

615.0

Syndicated Shows, Series and Specials

PAID PROGRAM 325.5 651 Weeknights at 2:00am and 2:30am; Friday 4:30am; selected Weekend mornings.

LEGEND OF THE SEEKER 84.8 85 Typically Saturday afternoon starting at 3:00pm and 4:00pm.

JERRY LEWIS MDA TELETHON 17.8 4 Taking place from 9/5-9/6.

ONE-TIME ONLY SPECIALS AND OTHER SYNDICATED PROGRAMS 10.3 11 Various dates and times.

438.3

Live Professional Team Sports

CUBS BASEBALL 209.5 68 Evenings, Weekday afternoons and Weekend afternoons. Includes preseason.

WHITE SOX BASEBALL 96.3 33 Evenings, Weekday afternoons and Weekend afternoons. Includes preseason.

BULLS BASKETBALL 41.0 16 Mostly Saturday evenings.

346.8

Movies

FEATURE PRESENTATION 108.0 52 Mostly Saturday night/Sunday morning between 1:00am - 5:00am.

FEATURE PRIME PRESENTATION 8.5 4 7:00pm on selected Saturdays.

116.5

Devotional Programs
TOMORROW'S WORLD 25.5 51 Sundays at 5:00am.

DR. JAMES SCUDDER 14.5 29 Selected Sundays at 5:30am.
PASTOR BILL WINSTON 13.0 26 Selected Sundays at 6:00am.

INSPIRATION TODAY CAMP MEETING 12.0 6 Selected Saturdays at 4:30am.

65.0

Total 1,581.5

WGN AMERICA 2010 PROGRAMMING SUMMARY
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2011 SYSTEM OPERATOR
PROGRAMMING QUESTIONNAIRE

WGN ONLY

System Name:

City / State:

Subscribers: Remit Number

Respondent's Name:

Position:

Telephone Number:

Date:

Interviewer:

(ASK TO SPEAK WITH LISTED RESPONDENT. IF UNAVAILABLE, CONFIRM HE / SHE IS PERSON
MOST RESPONSIBLE FOR PROGRAMMING CARRIAGE DECISIONS FOR THE SYSTEM AND
ARRANGE CALL BACK. IF NOT, ASK TO SPEAK WITH THE PERSON MOST RESPONSIBLE FOR
PROGRAMMING CARRIAGE DECISIONS FOR THE SYSTEM.)

Hello, I'm from _____________________. We are conducting a short national survey
among randomly selected cable systems regarding certain programming they carry. I only have a few
questions.

1. Industry data shows that your system serving (ENTER COMMUNITY LISTED ABOVE; i.e., primary
community from SOA) and nearby communities carried WGN America in 2011. Are you the person most
responsible for the decision by your system to carry WGN America during 2011 or not?

Yes ............................... 1
No ................................. 2 ASK TO SPEAK WITH PERSON MOST RESPONSIBLE FOR THE

SYSTEM’S DECISION TO CARRY WGN AMERICA IN 2011.
REPEAT INTRODUCTION AND Q.1.

Public Version

SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony



C - 7

2. This survey concerns some (but not all) of the programming that WGN America televised during 2011. As
you may know, WGN America televised some programming in 2011 that was available throughout the United
States, including in the Chicago area. In addition, it televised other programming that was available only
outside the Chicago area.

The specific 2011 WGN America programming that I would like to ask you about in this survey is only the
programming that was available throughout the United States, including in the Chicago area. I will send you a
one page summary of this programming for you to review as we complete the interview. Would you like me to
send this summary now and complete the interview, or would you prefer for me to send the summary and
schedule a time to complete the interview later? (OBTAIN E-MAIL ADDRESS OR FAX NUMBER AND
SEND ATTACHED DOCUMENT; SCHEDULE CALLBACK TO COMPLETE INTERVIEW IF
NECESSARY.)

As I mentioned, the specific 2011 WGN America programming that I would like to ask you about in this
survey is only the programming that was available throughout the United States, including in the Chicago area.
This programming is listed in the document that I sent to you. (CONFIRM THAT RESPONDENT
RECEIVED THE DOCUMENT AND HAS IT IN FRONT OF THEM.)

The document groups the 2011 WGN America programming with which this survey is concerned into five
categories, and also provides additional information about the programming including the number of hours that
it occupied on WGN America in 2011 and a general summary of the dayparts in which it was shown. Just to
make sure we are clear on the categories and the programming, I’m going to read each category and a
description of the programming in that category. As I’m doing this, please follow along on the document and
review the additional information about the programming in each category.

(READ CATEGORIES AND PROGRAMS IN ORDER THEY APPEAR ON DOCUMENT PROVIDED TO
RESPONDENT)

Now, I’d like to ask you how important it was for your system to provide the specific WGN America
programming on this document in 2011 in each of the five categories. I will read the five categories to you to
give you a chance to think about their relative importance. (READ EACH CATEGORY BELOW,
STARTING WITH THE CATEGORY MARKED BY THE NUMBER “1”.) Considering only the WGN
America programming listed, please rank these five categories in order of their importance to your system in
2011, with one being the most important category and five being the least important category. What is your
ranking of importance for the listed 2011 WGN America (READ FIRST CATEGORY, AS MARKED BY
THE NUMBER “1”) programming. (REPEAT FOR ALL FIVE CATEGORIES, IN NUMERICAL ORDER
LISTED BELOW. ENTER NUMERICAL RANK ON TABLE BELOW.)

Start Category Rank

Movies

Live Professional and College Team Sports

Syndicated Shows, Series and Specials

News and Other Station-Produced Programs

Devotional Programs
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3. Next, I’m going to ask you to tell me how expensive you think it would have been for your system to acquire
the programming in each of the five categories listed on the document I’ve provided to you if your system had
to purchase that programming directly in the marketplace. I will read the five categories to you to give you a
chance to think about their relative cost. (READ EACH CATEGORY BELOW, STARTING WITH THE
CATEGORY MARKED BY THE NUMBER “1”.) Considering only the WGN America programming listed,
please rank these five categories in order of how expensive each would have been to your system in 2011, with
one being the most expensive category and five being the least expensive category. What is your cost ranking
for the listed 2011 WGN America (READ FIRST CATEGORY, AS MARKED BY THE NUMBER “1”)
programming. (REPEAT FOR ALL FIVE CATEGORIES, IN NUMERICAL ORDER LISTED BELOW.
ENTER NUMERICAL RANK ON TABLE BELOW.)

Start Category Rank

Movies

Live Professional and College Team Sports

Syndicated Shows, Series and Specials

News and Other Station-Produced Programs

Devotional Programs
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4a. Now, I would like you to estimate the relative value to your cable system of the programming included on the
WGN America 2011 Programming Summary that I’ve provided to you. Assume your system spent a fixed
dollar amount in 2011 to acquire all of the programming included on the WGN America 2011 Programming
Summary. What percentage, if any, of this fixed dollar amount would your system have spent for each
category? Please write down your estimates, and make sure they add to 100 percent.

What percentage, if any, of the fixed dollar amount would your system have spent on (READ PROGRAM
CATEGORY MARKED BY THE NUMBER “1”)? And what percentage, if any, would your system have
spent on (READ NEXT PROGRAM CATEGORY IN NUMERICAL ORDER LISTED BELOW)?
(COMPLETE LIST IN THIS MANNER.)

Start Percent

( ) Movies listed on the WGN America 2011 Programming Summary. .........................

( ) Live professional team sports listed on the WGN America 2011
Programming Summary. ...............................................................................................

( ) Syndicated shows, series and specials listed on the
WGN America 2011 Programming Summary. ...........................................................

( ) News and other station-produced programs listed on the WGN America 2011
Programming Summary. .............................................................................................

( ) Devotional programs listed on the WGN America 2011
Programming Summary. ...............................................................................................

TOTAL .......................................................................................................................................

PERCENTAGES MUST ADD TO 100 PERCENT; PROMPT RESPONDENT IF THEY DO NOT.

4b. Now I’m going to read back the categories and your estimates. (REREAD CATEGORIES AND RESPONSES
IN NUMERICAL ORDER STARTING WITH THE CATEGORY MARKED BY THE NUMBER “1,” TO
ALLOW RESPONDENT TO REVIEW THE ESTIMATES.)

Are there any changes you would like to make? (RECORD ANY CHANGES BY CROSSING OUT
ORIGINAL RESPONSE AND WRITING IN REVISED RESPONSE NEXT TO IT. PERCENTAGES MUST
STILL ADD TO 100 PERCENT; PROMPT RESPONDENT IF THEY DO NOT.)
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Total Number of

Category/Program Hours Programs Daypart Summary (Central Time Zone)

News and Other Station-Produced Programs
WGN NEWS AT NINE 305.9 348 Daily, typically at 9:00pm.

WGN MIDDAY NEWS 254.9 255 Weekdays at Noon.

CUBS, WHITE SOX AND BULLS PRE- AND POST-GAME SHOWS AND SPECIALS 14.4 39 Mostly before and after selected Cubs, White Sox and Bulls Games.

INSTANT REPLAY 15.4 47 Sundays at 9:40pm, following the WGN Prime News.

PEOPLE TO PEOPLE 13.5 27 Alternating Saturdays at 5:30am.

ADELANTE 12.5 25 Alternating Saturdays at 5:30am.

ONE-TIME ONLY SPECIALS AND SPECIAL REPORTS 10.3 12 Various dates and times.

626.8

Live Professional Team Sports
CUBS BASEBALL 215.3 66 Evenings, Weekday afternoons and Weekend afternoons. Includes preseason.

WHITE SOX BASEBALL 96.4 31 Evenings, Weekday afternoons and Weekend afternoons. Includes preseason.

BULLS BASKETBALL 30.5 12 Mostly Saturday evenings.

342.2

Syndicated Shows, Series and Specials
PAID PROGRAM 183.5 367 Mornings at 2:00am, 2:30am and 4:30am.

30 ROCK 30.5 61 Weekday evenings at 10:00pm

MDA LABOR DAY TELETHON 7.0 1 Taking place on 9/4/11

ONE-TIME ONLY SPECIALS AND OTHER SYNDICATED PROGRAMS 6.0 9 Various dates and times.

227.0

Movies
MOVIE 49.0 24 Mostly Sundays at 3:00am.

49.0

Devotional Programs

TOMORROW'S WORLD 26.0 52 Typically Sundays at 5:00am.

DR. JAMES SCUDDER 27.0 52 Typically Sundays at 5:30am.

53.0

Total 1,298.0

WGN AMERICA 2011 PROGRAMMING SUMMARY
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2012 SYSTEM OPERATOR
PROGRAMMING QUESTIONNAIRE

WGN ONLY

System Name:

City / State:

Subscribers: Remit Number

Respondent's Name:

Position:

Telephone Number:

Date:

Interviewer:

(ASK TO SPEAK WITH LISTED RESPONDENT. IF UNAVAILABLE, CONFIRM HE / SHE IS PERSON
MOST RESPONSIBLE FOR PROGRAMMING CARRIAGE DECISIONS FOR THE SYSTEM AND
ARRANGE CALL BACK. IF NOT, ASK TO SPEAK WITH THE PERSON MOST RESPONSIBLE FOR
PROGRAMMING CARRIAGE DECISIONS FOR THE SYSTEM.)

Hello, I'm from _____________________. We are conducting a short national survey
among randomly selected cable systems regarding certain programming they carry. I only have a few
questions.

1. Industry data shows that your system serving (ENTER COMMUNITY LISTED ABOVE; i.e., primary
community from SOA) and nearby communities carried WGN America in 2012. Are you the person most
responsible for the decision by your system to carry WGN America during 2012 or not?

Yes ............................... 1
No ................................. 2 ASK TO SPEAK WITH PERSON MOST RESPONSIBLE FOR THE

SYSTEM’S DECISION TO CARRY WGN AMERICA IN 2012.
REPEAT INTRODUCTION AND Q.1.
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2. This survey concerns some (but not all) of the programming that WGN America televised during 2012. As
you may know, WGN America televised some programming in 2012 that was available throughout the United
States, including in the Chicago area. In addition, it televised other programming that was available only
outside the Chicago area.

The specific 2012 WGN America programming that I would like to ask you about in this survey is only the
programming that was available throughout the United States, including in the Chicago area. I will send you a
one page summary of this programming for you to review as we complete the interview. Would you like me to
send this summary now and complete the interview, or would you prefer for me to send the summary and
schedule a time to complete the interview later? (OBTAIN E-MAIL ADDRESS OR FAX NUMBER AND
SEND ATTACHED DOCUMENT; SCHEDULE CALLBACK TO COMPLETE INTERVIEW IF
NECESSARY.)

As I mentioned, the specific 2012 WGN America programming that I would like to ask you about in this
survey is only the programming that was available throughout the United States, including in the Chicago area.
This programming is listed in the document that I sent to you. (CONFIRM THAT RESPONDENT
RECEIVED THE DOCUMENT AND HAS IT IN FRONT OF THEM.)

The document groups the 2012 WGN America programming with which this survey is concerned into five
categories, and also provides additional information about the programming including the number of hours that
it occupied on WGN America in 2012 and a general summary of the dayparts in which it was shown. Just to
make sure we are clear on the categories and the programming, I’m going to read each category and a
description of the programming in that category. As I’m doing this, please follow along on the document and
review the additional information about the programming in each category.

(READ CATEGORIES AND PROGRAMS IN ORDER THEY APPEAR ON DOCUMENT PROVIDED TO
RESPONDENT)

Now, I’d like to ask you how important it was for your system to provide the specific WGN America
programming on this document in 2012 in each of the five categories. I will read the five categories to you to
give you a chance to think about their relative importance. (READ EACH CATEGORY BELOW,
STARTING WITH THE CATEGORY MARKED BY THE NUMBER “1”.) Considering only the WGN
America programming listed, please rank these five categories in order of their importance to your system in
2012, with one being the most important category and five being the least important category. What is your
ranking of importance for the listed 2012 WGN America (READ FIRST CATEGORY, AS MARKED BY
THE NUMBER “1”) programming. (REPEAT FOR ALL FIVE CATEGORIES, IN NUMERICAL ORDER
LISTED BELOW. ENTER NUMERICAL RANK ON TABLE BELOW.)

Start Category Rank

Movies

Live Professional and College Team Sports

Syndicated Shows, Series and Specials

News and Other Station-Produced Programs

Devotional Programs
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3. Next, I’m going to ask you to tell me how expensive you think it would have been for your system to acquire
the programming in each of the five categories listed on the document I’ve provided to you if your system had
to purchase that programming directly in the marketplace. I will read the five categories to you to give you a
chance to think about their relative cost. (READ EACH CATEGORY BELOW, STARTING WITH THE
CATEGORY MARKED BY THE NUMBER “1”.) Considering only the WGN America programming listed,
please rank these five categories in order of how expensive each would have been to your system in 2012, with
one being the most expensive category and five being the least expensive category. What is your cost ranking
for the listed 2012 WGN America (READ FIRST CATEGORY, AS MARKED BY THE NUMBER “1”)
programming. (REPEAT FOR ALL FIVE CATEGORIES, IN NUMERICAL ORDER LISTED BELOW.
ENTER NUMERICAL RANK ON TABLE BELOW.)

Start Category Rank

Movies

Live Professional and College Team Sports

Syndicated Shows, Series and Specials

News and Other Station-Produced Programs

Devotional Programs
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4a. Now, I would like you to estimate the relative value to your cable system of the programming included on the
WGN America 2012 Programming Summary that I’ve provided to you. Assume your system spent a fixed
dollar amount in 2012 to acquire all of the programming included on the WGN America 2012 Programming
Summary. What percentage, if any, of this fixed dollar amount would your system have spent for each
category? Please write down your estimates, and make sure they add to 100 percent.

What percentage, if any, of the fixed dollar amount would your system have spent on (READ PROGRAM
CATEGORY MARKED BY THE NUMBER “1”)? And what percentage, if any, would your system have
spent on (READ NEXT PROGRAM CATEGORY IN NUMERICAL ORDER LISTED BELOW)?
(COMPLETE LIST IN THIS MANNER.)

Start Percent

( ) Movies listed on the WGN America 2012 Programming Summary. .........................

( ) Live professional team sports listed on the WGN America 2012
Programming Summary. ...............................................................................................

( ) Syndicated shows, series and specials listed on the
WGN America 2012 Programming Summary. ...........................................................

( ) News and other station-produced programs listed on the WGN America 2012
Programming Summary. .............................................................................................

( ) Devotional programs listed on the WGN America 2012
Programming Summary. ...............................................................................................

TOTAL .......................................................................................................................................

PERCENTAGES MUST ADD TO 100 PERCENT; PROMPT RESPONDENT IF THEY DO NOT.

4b. Now I’m going to read back the categories and your estimates. (REREAD CATEGORIES AND RESPONSES
IN NUMERICAL ORDER STARTING WITH THE CATEGORY MARKED BY THE NUMBER “1,” TO
ALLOW RESPONDENT TO REVIEW THE ESTIMATES.)

Are there any changes you would like to make? (RECORD ANY CHANGES BY CROSSING OUT
ORIGINAL RESPONSE AND WRITING IN REVISED RESPONSE NEXT TO IT. PERCENTAGES MUST
STILL ADD TO 100 PERCENT; PROMPT RESPONDENT IF THEY DO NOT.)
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Total Number of

Category/Program Hours Programs Daypart Summary (Central Time Zone)

News and Other Station-Produced Programs
WGN NEWS AT NINE 308.6 348 Daily, typically at 9:00pm.

WGN MIDDAY NEWS 250.4 251 Typically Weekdays at Noon.

CUBS, WHITE SOX AND BULLS PRE- AND POST-GAME SHOWS AND SPECIALS 20.3 42 Before and after selected Cubs, White Sox and Bulls Games.

INSTANT REPLAY 15.7 47 Typically Sundays at 9:40pm, following the WGN Prime News.

PEOPLE TO PEOPLE 12.5 25 Typically alternating Saturdays at 5:30am.

ADELANTE 12.0 24 Typically alternating Saturdays at 5:30am.

ONE-TIME ONLY SPECIALS AND SPECIAL REPORTS 9.0 9 Various dates and times.

628.5

Live Professional Team Sports
CUBS BASEBALL 231.1 71 Evenings, Weekday afternoons and Weekend afternoons. Includes preseason.

WHITE SOX BASEBALL 100.0 32 Evenings, Weekday afternoons and Weekend afternoons. Includes preseason.

BULLS BASKETBALL 45.3 18 Mostly Saturday evenings. Includes preseason.

376.4

Syndicated Shows, Series and Specials
PAID PROGRAM 39.5 79 Typically Weekend mornings at 4:30 and 5:30am.

30 ROCK 74.3 149 Typically Monday through Saturday evenings at 10:00pm

MDA SHOW OF STRENGTH 3.0 1 9/2/2012

STORIES OF HOPE: FACING BREAST CANCER 0.5 1 10/25/2012

117.3

Devotional Programs
TOMORROW'S WORLD 25.5 51 Typically Sundays at 5:00am.

DR. JAMES SCUDDER 6.0 12 Sundays at 5:30am.

31.5

Movies
MOVIE 9.5 4 Selected Weekends

9.5

Total 1,163.2

WGN AMERICA 2012 PROGRAMMING SUMMARY
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2013 SYSTEM OPERATOR
PROGRAMMING QUESTIONNAIRE

WGN ONLY

System Name:

City / State:

Subscribers: Remit Number

Respondent's Name:

Position:

Telephone Number:

Date:

Interviewer:

(ASK TO SPEAK WITH LISTED RESPONDENT. IF UNAVAILABLE, CONFIRM HE / SHE IS PERSON
MOST RESPONSIBLE FOR PROGRAMMING CARRIAGE DECISIONS FOR THE SYSTEM AND
ARRANGE CALL BACK. IF NOT, ASK TO SPEAK WITH THE PERSON MOST RESPONSIBLE FOR
PROGRAMMING CARRIAGE DECISIONS FOR THE SYSTEM.)

Hello, I'm from _____________________. We are conducting a short national survey
among randomly selected cable systems regarding certain programming they carry. I only have a few
questions.

1. Industry data shows that your system serving (ENTER COMMUNITY LISTED ABOVE; i.e., primary
community from SOA) and nearby communities carried WGN America in 2013. Are you the person most
responsible for the decision by your system to carry WGN America during 2013 or not?

Yes ............................... 1
No ................................. 2 ASK TO SPEAK WITH PERSON MOST RESPONSIBLE FOR THE

SYSTEM’S DECISION TO CARRY WGN AMERICA IN 2013.
REPEAT INTRODUCTION AND Q.1.
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2. This survey concerns some (but not all) of the programming that WGN America televised during 2013. As
you may know, WGN America televised some programming in 2013 that was available throughout the United
States, including in the Chicago area. In addition, it televised other programming that was available only
outside the Chicago area.

The specific 2013 WGN America programming that I would like to ask you about in this survey is only the
programming that was available throughout the United States, including in the Chicago area. I will send you a
one page summary of this programming for you to review as we complete the interview. Would you like me to
send this summary now and complete the interview, or would you prefer for me to send the summary and
schedule a time to complete the interview later? (OBTAIN E-MAIL ADDRESS OR FAX NUMBER AND
SEND ATTACHED DOCUMENT; SCHEDULE CALLBACK TO COMPLETE INTERVIEW IF
NECESSARY.)

As I mentioned, the specific 2013 WGN America programming that I would like to ask you about in this
survey is only the programming that was available throughout the United States, including in the Chicago area.
This programming is listed in the document that I sent to you. (CONFIRM THAT RESPONDENT
RECEIVED THE DOCUMENT AND HAS IT IN FRONT OF THEM.)

The document groups the 2013 WGN America programming with which this survey is concerned into five
categories, and also provides additional information about the programming including the number of hours that
it occupied on WGN America in 2013 and a general summary of the dayparts in which it was shown. Just to
make sure we are clear on the categories and the programming, I’m going to read each category and a
description of the programming in that category. As I’m doing this, please follow along on the document and
review the additional information about the programming in each category.

(READ CATEGORIES AND PROGRAMS IN ORDER THEY APPEAR ON DOCUMENT PROVIDED TO
RESPONDENT)

Now, I’d like to ask you how important it was for your system to provide the specific WGN America
programming on this document in 2013 in each of the five categories. I will read the five categories to you to
give you a chance to think about their relative importance. (READ EACH CATEGORY BELOW,
STARTING WITH THE CATEGORY MARKED BY THE NUMBER “1”.) Considering only the WGN
America programming listed, please rank these five categories in order of their importance to your system in
2013, with one being the most important category and five being the least important category. What is your
ranking of importance for the listed 2013 WGN America (READ FIRST CATEGORY, AS MARKED BY
THE NUMBER “1”) programming. (REPEAT FOR ALL FIVE CATEGORIES, IN NUMERICAL ORDER
LISTED BELOW. ENTER NUMERICAL RANK ON TABLE BELOW.)

Start Category Rank

Movies

Live Professional and College Team Sports

Syndicated Shows, Series and Specials

News and Other Station-Produced Programs

Devotional Programs
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3. Next, I’m going to ask you to tell me how expensive you think it would have been for your system to acquire
the programming in each of the five categories listed on the document I’ve provided to you if your system had
to purchase that programming directly in the marketplace. I will read the five categories to you to give you a
chance to think about their relative cost. (READ EACH CATEGORY BELOW, STARTING WITH THE
CATEGORY MARKED BY THE NUMBER “1”.) Considering only the WGN America programming listed,
please rank these five categories in order of how expensive each would have been to your system in 2013, with
one being the most expensive category and five being the least expensive category. What is your cost ranking
for the listed 2013 WGN America (READ FIRST CATEGORY, AS MARKED BY THE NUMBER “1”)
programming. (REPEAT FOR ALL FIVE CATEGORIES, IN NUMERICAL ORDER LISTED BELOW.
ENTER NUMERICAL RANK ON TABLE BELOW.)

Start Category Rank

Movies

Live Professional and College Team Sports

Syndicated Shows, Series and Specials

News and Other Station-Produced Programs

Devotional Programs
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4a. Now, I would like you to estimate the relative value to your cable system of the programming included on the
WGN America 2013 Programming Summary that I’ve provided to you. Assume your system spent a fixed
dollar amount in 2013 to acquire all of the programming included on the WGN America 2013 Programming
Summary. What percentage, if any, of this fixed dollar amount would your system have spent for each
category? Please write down your estimates, and make sure they add to 100 percent.

What percentage, if any, of the fixed dollar amount would your system have spent on (READ PROGRAM
CATEGORY MARKED BY THE NUMBER “1”)? And what percentage, if any, would your system have
spent on (READ NEXT PROGRAM CATEGORY IN NUMERICAL ORDER LISTED BELOW)?
(COMPLETE LIST IN THIS MANNER.)

Start Percent

( ) Movies listed on the WGN America 2013 Programming Summary. .........................

( ) Live professional team sports listed on the WGN America 2013
Programming Summary. ...............................................................................................

( ) Syndicated shows, series and specials listed on the
WGN America 2013 Programming Summary. ...........................................................

( ) News and other station-produced programs listed on the WGN America 2013
Programming Summary. .............................................................................................

( ) Devotional programs listed on the WGN America 2013
Programming Summary. ...............................................................................................

TOTAL .......................................................................................................................................

PERCENTAGES MUST ADD TO 100 PERCENT; PROMPT RESPONDENT IF THEY DO NOT.

4b. Now I’m going to read back the categories and your estimates. (REREAD CATEGORIES AND RESPONSES
IN NUMERICAL ORDER STARTING WITH THE CATEGORY MARKED BY THE NUMBER “1,” TO
ALLOW RESPONDENT TO REVIEW THE ESTIMATES.)

Are there any changes you would like to make? (RECORD ANY CHANGES BY CROSSING OUT
ORIGINAL RESPONSE AND WRITING IN REVISED RESPONSE NEXT TO IT. PERCENTAGES MUST
STILL ADD TO 100 PERCENT; PROMPT RESPONDENT IF THEY DO NOT.)
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Total Number of

Category/Program Hours Programs Daypart Summary (Central Time Zone)

News and Other Station-Produced Programs
WGN NEWS AT NINE 284.3 321 Daily, typically at 9:00pm.

WGN MIDDAY NEWS 251.5 252 Typically Weekdays at Noon.

CUBS, WHITE SOX AND BULLS PRE- AND POST-GAME SHOWS AND SPECIALS 28.4 83 Before and after selected Cubs, White Sox and Bulls Games.

INSTANT REPLAY 15.0 45 Typically Sundays at 9:40pm, following WGN News At Nine.

PEOPLE TO PEOPLE 12.5 25 Typically alternating Saturdays at 5:30am.

ADELANTE 12.0 24 Typically alternating Saturdays at 5:30am.

ONE-TIME ONLY SPECIALS AND SPECIAL REPORTS 6.0 6 Various dates and times.

609.7

Live Professional Team Sports
CUBS BASEBALL 243.5 72 Evenings, Weekday afternoons and Weekend afternoons. Includes preseason.

WHITE SOX BASEBALL 96.1 29 Evenings, Weekday afternoons and Weekend afternoons. Includes preseason.

BULLS BASKETBALL 37.8 15 Mostly Saturday evenings.

377.4

Syndicated Shows, Series and Specials

30 ROCK 124.1 249 Typically Monday through Friday at Midnight or 1:00am.

PAID PROGRAM 109.5 219 Typically Weeknights at 3:00am and Weekend mornings at 4:30 and 5:30am.

233.6

Devotional Programs
TOMORROW'S WORLD 25.5 51 Typically Sundays at 5:00am.

DISCOVER THE TRUTH 10.5 21 Sundays at 5:30am.

36.0

Movies
MOVIE 8.0 4 Selected Sunday afternoons.

8.0

Total 1,264.7

WGN AMERICA 2013 PROGRAMMING SUMMARY
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APPENDIX D. SURVEY ESTIMATION PROCEDURES AND STATISTICAL

EVALUATION OF SURVEY ESTIMATES

This Appendix summarizes the estimation procedures used to determine the survey

findings in this report. In addition, it sets forth the confidence intervals associated with the

estimates for each response category in the survey’s key constant sum question.

A. Estimation Procedures

As discussed in Section II, two different methodologies (one for question 4 and one for

questions 2 and 3) were used in making estimates for all systems based on the sample responses.

Survey estimation procedures are detailed below.

1. Statistical Estimation Procedures for Question 4. The following discussion provides a

descriptive example of how individual question 4 responses are weighted to account for the

different sampling and response rates associated with the four strata, using an actual response

from the 2013 survey:

 Consider a single survey response to a single program category, “News”. The

respondent replied 20 percent in response to Question 4. (Note, the sum across all

program categories for each respondent must equal 100 percent).

 The royalty for this respondent is a known value, in this case $33,222. This

royalty amount places this respondent in Strata 2 (out of 4 possible strata). There

are 26 other survey respondents in Strata 2.

 The share of the royalty paid for this respondent attributed to “News” equals the

response percentage multiplied by the total royalty: 20% x $33,222 = $6,644
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(i.e., attributed share of royalty for a single respondent for a single program

category).

 The above step is repeated for each survey response for each program category.

The value of $6,644 added to all other similar values for “News” in Strata 2, a

total of 26 different values adding to $248,422.

 The total royalty for the 26 respondents in Strata 2 is $1,021,094. The “News”

share of the total royalty in Strata 2 is therefore: $248,422 / $1,021,094 = 24.33%

(i.e., the attributed share of total respondent royalties for a single program type,

within a single strata).

 The above step is repeated for each program category for each strata. The

“universe” of all royalty payments in 2013 is known, amounting to $108,695,000.

We can determine subtotals of all royalty payments by strata. For systems in

Strata 2, the total universe-level royalty payments added to $9,359,000.

 The survey results are used to estimate the value of each program type in each

strata. As discussed above, based on the survey, “News” is estimated to represent

24.33% of the total royalty for Strata 2. Therefore, for all systems in Strata 2, the

program type “News” is estimated to represent: $9,359,000 x 24.33% =

$2,276,954 (i.e., the estimated royalty share of all systems in a single strata for a

single program type).
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 The above step is repeated for each strata and each program type. The value of

$9,359,000, representing “News” in Strata 2 is added to the “News” values

estimated for the other strata. This value is $24,628,000. The total royalty for all

systems (i.e., the “universe”) is $108,695,000. Therefore, the “News” share of the

total royalty is estimated to be: $24,628,000 / $108,695,000 = 22.66% (i.e., the

estimated share of total royalty for a single program type).

 This is the value reported in the final survey results. The above steps are repeated

for each program type.

This procedure is expressed mathematically as follows:

Let h = stratum index,

pih = proportionate value of program type x estimated by sample system i in stratum h from

questionnaire,

tih = total royalty of sample system i in stratum h.

Th = total royalty of all (sample and nonsample) systems in stratum h,

xih = pih tih = value of program type x to system i in stratum h,

nh = number of sample systems responding in stratum h,

Nh = total number of systems in stratum h,

Tx = Th = estimated total value of
program type x,

= = sample variance of value of
program type x in stratum h,

= = sample variance of royalty in
stratum h,
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Rh = = ratio estimate of proportionate
value of program type x for
stratum h,

rh = =
Pearson’s correlation
coefficient between xh and th

in stratum h,

V(Tx) = = variance of estimate of total
value of program x.

2. Statistical Estimation Procedures for Questions 2 and 3. A single response to

the Q2 and Q3 questions contributes to the overall result in the following way, as explained by

example, based on the actual 2013 survey:

 Q2 asks the respondent to rank order the program categories based on importance

to their system, where 1 = the program category which is most important in rank

order.

 Q3 asks the respondent to rank order the program categories based on how

expensive the programming would be to purchase directly, where 1 = the program

category which is most expensive to purchase directly.

 Systems had between five and seven program categories to rank, depending on

the programming categories offered on the distant signals carried by their system

(i.e., not all systems offered PBS and/or Canadian programming). The final result

of this analysis is a weighted average ranking for each program category. The

analysis is the same for Q2 and Q3. The following example is based on a Q2

response.
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 Consider a single survey response to the Q2 question. The respondent replied

“rank 2” to the program category “News.” This respondent ranked 4 other

program categories, but did not rank PBS and Canadian as the respondent’s

system did not carry these signals on a distant basis.

 The royalty for this respondent is a known value, in this case $179,751. This

royalty would categorize this respondent in “Strata 3” (out of 4 possible strata).

There are 57 total survey respondents categorized in “Strata 3.” In the total

universe of systems, there are 155 systems with royalties which would categorize

them as “Strata 3.” The universe is comprised of 943 systems across all four

strata.

 Therefore, each “Strata 3” respondent system represents 57/155 or 36.77% of the

universe of Strata 3 systems. Said another way, each respondent system

represents 1/.3677 or 2.7193 systems. As a result, this respondent is projected to

account for 2.7193 systems that gave “News” a “rank 2” to Q2.

 This step is repeated for each rank for each respondent. The 2.7193 systems are

summed with all other weighted system amounts for all respondents that gave

“News” a “rank 2”, for a total of 333 systems. Since all the weighted system

totals are scaled to the total universe, the projected percent of systems which

would give “News” a “rank 2” is 333/943 = 35.3%. This step is repeated for

each program category and each rank.
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 The final step is to calculate the average ranking of each program type.

Continuing with the example, the weighted ranking for “News – rank 2” is 35.3%

x 2 = 0.706 “weighted ranking points”, where “2” in this formula represents the

rank value of 2. Summing across all ranks gives a weighted News ranking of

2.04. (Note: For purposes of determining the average ranking, respondent

systems which did not offer a program category were excluded from the

calculation. For example, the weighted proportion of systems which did not offer

PBS was 61.8% of the total universe. The denominator for PBS, number of

systems in the universe, does not include systems that did not offer that program

category).

Equation 1. Calculate the proportion of the strata universe represented by each

respondent system.

Sk = proportion that each respondent represents of the total systems within the strata k that the
system belongs to

Nk = number of respondent systems in strata k
Uk = number of total systems within the universe which belong to strata k

(1) Sk = Nk / Uk

Equation 2. Calculate the weighted number of systems responding to each rank for each

program category.

p = program category (p = 1 “Movies”, 2 “Sports”, etc.)
r = rank (r = 1 to 7 per survey response)
k = respondents belonging to strata k

n(k,p,r) = number of respondent systems in strata k which answered rank r for program category
p

Wp,r = weighted number of systems responding rank r, for program category p

(2) Wp,r =∑ [n(k, p, r)� x 1 / Sk ]
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Equation 3. Calculate the percent of weighted systems for each rank and program type.

Yp,r = weighted percent systems for rank r and program type p

Tp= adjusted number of systems in the universe. Does not include weighted number of systems
that did not offer program category p. Note that sum of Yp,r over all ranks adds to 100
percent.

(3) Yp,r =∑ � , � Wp,r / Tp

Equation 4. Average rank for program category r.

A p = weighted percent systems for rank r and program type p

(4) Ap =∑ � Yp,r X r
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B. Evaluation of Survey Estimates

The 95 percent confidence intervals for the estimates included in this report for the years

2010, 2011, 2012 and 2013 are set forth below.

2010

Question 4. Cable Operator Allocation of Distant Signal Program Budget

Category
Percent

Allocation

Absolute
Confidence

Interval
Live professional and college team sports 40.9% ±1.6
News and public affairs 18.7 1.2
Syndicated shows, series and specials 16.0 1.0
Movies 15.9 0.7
PBS and all other non-commercial 4.4 0.9
Devotional and religious 4.0 0.4
Canadian 0.1 0.1
Total 100.0%

Question 2. Importance of Carrying Distant Signal Programming Category

Category
Percent Most

Important
Live professional and college team sports 67.5%
News and public affairs 21.7
Movies 5.2
Syndicated shows, series and specials 4.0
PBS and all other non-commercial 1.7
Devotional and religious 0.0
Canadian 0.0
Total 100.0%*
*Column does not add to total due to rounding

Question 3. Most Expensive Distant Signal Programming Category

Category
Percent Most

Expensive
Live professional and college team sports 91.6%
Movies 3.8
News and public affairs 2.9
Syndicated shows, series and specials 0.9
PBS and all other non-commercial 0.7
Devotional and religious 0.0
Canadian 0.0
Total 100.0%*
*Column does not add to total due to rounding
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2011

Question 4. Cable Operator Allocation of Distant Signal Program Budget

Category
Percent

Allocation

Absolute
Confidence

Interval
Live professional and college team sports 36.4% ±1.4
Movies 18.6 0.9
News and public affairs 18.3 1.2
Syndicated shows, series and specials 17.4 1.0
PBS and all other non-commercial 4.7 0.9
Devotional and religious 4.5 0.4
Canadian 0.2 0.1
Total 100.0%*
*Column does not add to total due to rounding

Question 2. Importance of Carrying Distant Signal Programming Category

Category
Percent Most

Important
Live professional and college team sports 60.8%
News and public affairs 19.5
Movies 9.8
Syndicated shows, series and specials 9.7
PBS and all other non-commercial 0.2
Devotional and religious 0.0
Canadian 0.0
Total 100.0%

Question 3. Most Expensive Distant Signal Programming Category

Category
Percent Most

Expensive
Live professional and college team sports 91.7%
Movies 6.9
Syndicated shows, series and specials 1.1
News and public affairs 0.3
PBS and all other non-commercial 0.0
Devotional and religious 0.0
Canadian 0.0
Total 100.0%
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2012

Question 4. Cable Operator Allocation of Distant Signal Program Budget

Category
Percent

Allocation

Absolute
Confidence

Interval
Live professional and college team sports 37.9% ±1.8
News and public affairs 22.8 1.0
Movies 15.3 0.8
Syndicated shows, series and specials 13.5 0.6
PBS and all other non-commercial 5.1 0.8
Devotional and religious 4.8 0.4
Canadian 0.6 0.6
Total 100.0%

Question 2. Importance of Carrying Distant Signal Programming Category

Category
Percent Most

Important
Live professional and college team sports 58.0%
News and public affairs 29.6
Syndicated shows, series and specials 9.5
Movies 2.9
PBS and all other non-commercial 0.0
Devotional and religious 0.0
Canadian 0.0
Total 100.0%

Question 3. Most Expensive Distant Signal Programming Category

Category
Percent Most

Expensive
Live professional and college team sports 95.0%
Movies 4.3
Syndicated shows, series and specials 0.7
News and public affairs 0.0
PBS and all other non-commercial 0.0
Devotional and religious 0.0
Canadian 0.0
Total 100.0%
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2013

Question 4. Cable Operator Allocation of Distant Signal Program Budget

Category
Percent

Allocation

Absolute
Confidence

Interval
Live professional and college team sports 37.7% ±1.2
News and public affairs 22.7 1.0
Movies 15.5 0.8
Syndicated shows, series and specials 11.8 0.7
PBS and all other non-commercial 6.2 0.8
Devotional and religious 5.1 0.3
Canadian 1.2 0.9
Total 100.0%*

*Column does not add to total due to rounding.

Question 2. Importance of Carrying Distant Signal Programming Category

Category
Percent Most

Important
Live professional and college team sports 56.6%
News and public affairs 36.5
Movies 3.3
PBS and all other non-commercial 1.9
Syndicated shows, series and specials 1.7
Devotional and religious 0.0
Canadian 0.0
Total 100.0%

Question 3. Most Expensive Distant Signal Programming Category

Category
Percent Most

Expensive
Live professional and college team sports 88.0%
Movies 12.0
Syndicated shows, series and specials 0.0
News and public affairs 0.0
PBS and all other non-commercial 0.0
Devotional and religious 0.0
Canadian 0.0
Total 100.0%
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APPENDIX E. PROGRAM CATEGORY DEFINITIONS

“Program Suppliers.” Syndicated series, specials and movies, other than Devotional Claimants
programs as defined below.

Syndicated series and specials are defined as including (1) programs licensed to and broadcast by
at least one U.S. commercial television station during the calendar year in question, (2) programs
produced by or for a broadcast station that are broadcast by two or more U.S. television stations
during the calendar year in question, and (3) programs produced by or for a U.S. commercial
television station that are comprised predominantly of syndicated elements, such as music video
shows, cartoon shows, “PM Magazine,” and locally hosted movie shows.

“Joint Sports Claimants.” Live telecasts of professional and college team sports broadcast by
U.S. and Canadian television stations, except for programs coming within the Canadian
Claimants category as defined below.

“Commercial Television Claimants.” Programs produced by or for a U.S. commercial television
station and broadcast only by that one station during the calendar year in question and not
coming within the exception described in subpart 3) of the “Program Suppliers” definition.

“Public Television Claimants.” All programs broadcast on U.S. noncommercial educational
television stations.

“Devotional Claimants.” Syndicated programs of a primarily religious theme, not limited to
those produced by or for religious institutions.

“Canadian Claimants.” All programs broadcast on Canadian television stations, except (1) live
telecasts of Major League Baseball, National Hockey League, and U.S. college team sports, and
(2) other programs owned by U. S. copyright owners.

“Music Claimants.” Musical works performed during the course of programs that are themselves
separately represented as parts of the preceding categories.

“National Public Radio.” All programs broadcast on NPR member noncommercial radio
stations, other than Music.
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Written Rebuttal Testimony of
JAMES M. TRAUTMAN

I. Qualifications

I am Managing Director of Bortz Media & Sports Group, Inc. (Bortz). I have submitted

written direct testimony in this proceeding on behalf of the Joint Sports Claimants (JSC),

sponsoring the report entitled “Cable Operator Valuation of Distant Signal Non-Network

Programming: 2010-13” (dated December 22, 2016) (Bortz Report). The Bortz Report discusses

the methodology, results and history of the 2010-13 cable operator surveys that Bortz conducted

for JSC (Bortz surveys) as well as the significance of the superstation WGN America (WGNA)

in the 2010-13 distant signal marketplace. Appendix A to my written direct testimony sets forth

my qualifications as an expert in market research – including survey research and valuation in

the cable, broadcast and television programming industries.

II. Introduction and Summary

The purpose of my rebuttal testimony is to address the written direct testimony of other

witnesses in this proceeding who have commented on the prior and current Bortz surveys and

offered similar cable operator surveys: (1) Howard Horowitz and Dr. Martin Frankel on behalf of

the Program Suppliers; (2) Dr. Erkan Erdem on behalf of the Devotional Claimants; and (3)

Linda McLaughlin and Dr. David Blackburn on behalf of the Public Television Claimants

(PTV).

1. The testimony of Howard Horowitz discusses the methodology and results of

cable operator surveys conducted by Horowitz Research (Horowitz) for each of the years 2010-

13. Mr. Horowitz states that these surveys were “designed to carefully replicate the methods and

procedures of the Bortz Survey that was done for the 2005 royalty year.” See Corrected April
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25, 2017 Direct Testimony of Howard Horowitz (Corrected Horowitz testimony) at 3. However,

the Horowitz surveys depart from the Bortz survey methodology in certain respects and contain

significant flaws that lead to biased results, primarily in favor of the Program Suppliers.

Horowitz failed to account for the substantial amount of non-compensable Program

Suppliers (and Devotional) programming on WGNA, the most widely carried distant signal in

2010-13; thus, respondents whose cable systems retransmitted WGNA valued Program Suppliers

(and Devotional) programming that was not entitled to any share of Section 111 royalties.

Horowitz also improperly asked respondents to value a separate (and third) type of Program

Suppliers’ programming (which it termed “Other Sports”) – even where their cable systems

carried virtually no such programming on a distant signal basis during the years 2010-13.

Indeed, approximately one-half of the respondents who Horowitz asked to value “Other Sports”

carried WGNA as their only commercial distant signal, and WGNA televised less than two hours

of “Other Sports” per year during 2010-13. Moreover, Horowitz gave respondents misleading

examples and descriptions of Program Suppliers programming on WGNA (and other stations),

suggesting that the respondents value within the Program Suppliers category programs that their

systems did not carry at all or did not retransmit on a compensable basis, or that do not belong in

the Program Suppliers category.

2. Dr. Erdem says that the JSC and Commercial Television (CTV) categories also

are affected by the WGNA non-compensable programming issue. However, consistent with the

Copyright Royalty Judges’ (Judges’) conclusion in the 2004-05 cable royalty distribution

proceeding, the respondents’ consideration of non-compensable programming on WGNA means

that both the 2010-13 Bortz and Horowitz survey results should be regarded as a ceiling for

Program Suppliers and the Devotional Claimants and a floor for JSC and CTV. That is because
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the JSC and CTV content on WGNA was 100% compensable while the Program Suppliers and

Devotional content on WGNA was mostly non-compensable. Dr. Erdem’s contrary conclusion

is predicated upon a fundamental misunderstanding of the WGNA programming data he

reviewed.

Dr. Erdem also misconstrues certain problematic language in the Horowitz questionnaires

as methodological improvements. Moreover, he correctly acknowledges the misuse of program

examples in the Horowitz surveys. But he understates and mischaracterizes the implications of

Horowitz’s improper examples – particularly with respect to the benefits that it conferred upon

both Program Suppliers and the Devotional Claimants.

3. Ms. McLaughlin and Dr. Blackburn have adjusted the 2010-13 Bortz survey

results to account for the fact that Bortz did not survey cable systems that carried Canadian

signals or non-commercial signals as their only distant signals. These adjustments, however,

provide a “ceiling” on the PTV and Canadian shares in the 2010-13 Bortz surveys. Indeed, most

of the Horowitz respondents whose systems carried non-commercial signals as their only distant

signal (PTV-only Systems) allocated less than 100% to the PTV category; the Horowitz survey

results thus support a lower adjustment to the Bortz results than the maximum calculated using

the McLaughlin/Blackburn methodology which assumes a 100% allocation to the PTV category

by PTV-only Systems. The McLaughlin/Blackburn calculation of the 2010-13 PTV award also

is inconsistent with the manner in which the Judges calculated the PTV award in the 2004-05

proceeding.

McLaughlin/Blackburn have relied in part on the results of the Horowitz surveys to

advocate for a higher PTV award than is reflected in the McLaughlin/Blackburn adjustment of

the Bortz results. In doing so, they overlook several fundamental flaws in the Horowitz surveys
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that underlie the PTV results. These flaws include over-weighting of PTV-only Systems and

dependence on outlier responses from a single respondent, in each year, who completed 15 to

23% of the Horowitz survey questionnaires. It also appears that Horowitz interviewers may have

instructed respondents to value hundreds of signals for which they paid no Section 111 royalties.

McLaughlin/Blackburn’s further reliance upon changes in “distant subscriber instances” to

support an increased PTV award is misplaced because those changes do not reflect changes in

relative market value.

4. I have adjusted the results of the Horowitz surveys to account, at least in part, for

the design flaws discussed herein. As adjusted, the average valuations for each of the Agreed

Categories of Claimants (Agreed Categories) (see Bortz Report at Appendix E) in the 2010-13

Horowitz surveys are comparable to, and corroborative of, those in the 2010-13 Bortz surveys,

i.e.,within three percentage points or less for each category. To the extent that material

differences remain between the 2010-13 Bortz and Horowitz results, I believe that those

differences are attributable to the uncorrected flaws in the Horowitz surveys. Even as adjusted,

the Horowitz results (like the Bortz results) overstate the value of the Program Suppliers and

Devotional categories at the expense of JSC and CTV given the significant amount of non-

compensable Program Suppliers and Devotional programming on WGNA.

III. Testimony of Howard Horowitz and Dr. Martin Frankel

A. The Horowitz and Bortz Surveys Employ Comparable Methodologies and
Each Shows that Cable Operators Valued Live Team Sports More Highly
Than Any Other Distant Signal Program Type

The 2010-13 Horowitz and Bortz surveys are similar in several respects. They both use a

stratified sampling approach as the basis for selecting a random sample of cable systems to be

surveyed, with the stratification tied to the amount of Section 111 royalties that the systems paid.
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In both instances, survey response rates are well above industry norms; and responses are

weighted so that each survey’s key findings are projectable to all Form 3 systems, which account

for over 98 percent of 2010-13 royalties. Both surveys expressly identify the distant signals that

the cable systems carried, as reported on the statements of account they filed with the Copyright

Office, and focus the respondents’ attention on those distant signals. Both use preliminary

questions designed to ascertain respondent perceptions about the importance of the different

types of programming on those signals. And both employ a constant sum question to obtain a

relative value allocation for each of the different program categories on the distant signals.1

The two surveys also show that live telecasts of professional and college team sports

(“Live Team Sports”) received the largest relative value allocation of any single program type

measured in all four years. As illustrated in Figure 1, the average value allocated to Live Team

Sports in both surveys was more than 70 percent greater than the average value allocated to any

other program type.

1 The Canadian Claimants also have submitted cable operator surveys for the years 2010-13 that
employ a constant sum question to ascertain relative value (as they have in the past). (See Dr.
Gary T. Ford and Dr. Debra J. Ringold, “The Value of Canadian Programming to Cable Systems
in the United States in 2010, 2011, 2012 and 2013” (Dec. 8, 2016).) However, their surveys
address only the small subset of systems that carried distant Canadian signals during 2010-13 – a
“universe” of only 27 to 41 systems in these four years which provided Canadian distant signals
to only about 4.5% of all cable subscribers that received distant signals. See Appendix Table A-
1. These surveys do not provide a basis for determining the shares of other Allocation Phase
Parties.
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The Horowitz surveys also show that cable systems attach relatively greater importance

to Live Team Sports programming. Specifically, between 64 percent and 84 percent of

respondents ranked Live Team Sports as four or five (on a five point scale with five being “very

important”) in terms of importance to subscribers, a far higher proportion than for any other

program type. See Corrected Horowitz testimony at 19-20. The Horowitz importance rankings

are similar to the results for the Bortz survey question which asked respondents to rank the

importance to their system of offering each of the program types. On this question, between 57

and 68 percent of the Bortz respondents ranked Live Team Sports as the most important type of

distant signal programming for their system to offer. See Bortz Report at 50. Figure 2 compares

the rankings of Live Team Sports by the Bortz and Horowitz respondents.2

2 Each survey also had other “preliminary” questions addressing distant signal program types.
Horowitz asked two questions about the use of distant signal programming advertising and
promotion, similar to the 2004-05 Bortz surveys. Bortz eliminated its advertising and

Footnote continued on next page
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B. The Principal Difference Between the Bortz and Horowitz Survey Results Is
that Horowitz Accords the Program Suppliers and PTV Higher Valuation
Shares than Bortz, at the Expense of JSC and CTV

While there are similarities in the methodologies and results of the two surveys, the

Horowitz surveys show a higher value share for the Program Suppliers and PTV categories than

do the Bortz surveys; the higher Program Suppliers and PTV valuations come at the expense of

JSC and CTV. Horowitz asked respondents to value three program types that Horowitz

attributed to the Program Suppliers Agreed Category (Syndicated Series, Movies and “Other

Sports”) while Bortz sought valuations for two program types attributed to Program Suppliers

(Syndicated Series and Movies). Both surveys assigned only one program type each to the JSC,

CTV, PTV, Devotional and Canadian Agreed Categories. As shown in Table 1 and Figure 3

below, the 2010-13 Horowitz respondents allocated the Program Suppliers category a total of

Footnote continued from previous page

promotional question for 2010-13 in favor of an expense question, based on the Judges’
comments in the 2004-05 proceeding. See Bortz Report at 39-40.
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approximately eight percentage points more than Bortz respondents allocated that category.

PTV also received eight percentage points more in the 2010-13 Horowitz surveys while JSC and

CTV each received eight percentage points less. Year-by-year comparisons are presented in

Appendix Table A-2.

Program Type Horowitz Bortz

Live Team Sports 30.0% 38.2%

News 12.6% 20.6%

Syndicated 17.5% 14.7%

Movies 13.3% 16.3%

Devotional 4.7% 4.6%

PTV 12.9% 5.1%

Canadian 0.6% 0.5%

Other Sports 8.5% NA

TOTAL 100.0% 100.0%

Columns may not add to total due to rounding.

Sources: Bortz Report at 3; Corrected Horowitz testimony at 16.

Table 1. Horowitz and Bortz Weighted Survey Response

Comparison, 2010-13

Average: 2010-13
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The different valuations accorded the Program Suppliers, PTV, JSC and CTV Agreed

Categories are driven in significant measure by the different valuations of respondents whose

systems retransmitted WGNA as their only commercial distant signal. There were two classes of

such systems: (1) those that carried WGNA as their only distant signal (WGN-only Systems);

and (2) those that carried WGNA as a distant signal only with one or more distant PTV signals

(WGN/PTV-only Systems)3. The 307 respondents for these systems accounted for nearly one-

half of the valuation accorded the commercial television categories, including Program Suppliers

and JSC.

3 This category also would include any systems that carried only WGN and Canadian signals, as
well as those carrying only WGN, PTV and Canadian signals. However, Horowitz surveyed
only one WGN/Canadian-only respondent (in 2010) and no respondents that were identified by
Horowitz interviewers as WGN/PTV/Canadian-only. Thus, I have focused the discussion on
WGN/PTV-only Systems.
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As reflected in Table 2 and Figure 4 below, the 2010-13 Horowitz respondents for WGN-

only Systems accorded the Program Suppliers category a total of 54.7%, or 24.5 percentage

points more than the 30.2% that the 2010-13 Bortz respondents from WGN-only Systems

accorded Program Suppliers. The comparable numbers for JSC are 33.0% in the Horowitz

surveys and 46.2% in the Bortz surveys, i.e.,the Horowitz respondents accorded JSC (Live

Team Sports) 13.2 percentage points less than did the Bortz respondents. A similar pattern can

be found on WGN/PTV-only Systems. As reflected in Table 2 below, the Horowitz respondents

for WGN/PTV-only Systems accorded Program Suppliers a total of 39.4%, or 9.5 percentage

points more than the 29.9% that the Bortz respondents from WGN/PTV-only Systems accorded

Program Suppliers. The comparable numbers for JSC are 24.3% in the Horowitz surveys and

34.4% in the Bortz surveys, or 10.1 percentage points less for JSC in Horowitz than in Bortz.4

4 In addition to the JSC and Program Suppliers differences between the two surveys, the disparity
for the CTV category also is notable since CTV programming on WGNA (like that of JSC) is
100% compensable. CTV values in the 2010-13 Bortz surveys were nearly 12 percentage points
higher among WGN-only respondents, and more than 13 percentage points higher among
WGN/PTV-only respondents.
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As discussed further below, it is likely that the allocation differences between the Bortz

and Horowitz surveys among WGN-only Systems were partially attributable to the fact that the

Horowitz surveys did not adequately address WGNA programming compensability for these

Program Type Horowitz Bortz Horowitz Bortz

Live Team Sports 33.0% 46.2% 24.3% 34.4%

News 7.9% 19.7% 7.2% 20.4%

Syndicated 28.3% 15.7% 19.4% 14.3%

Movies 18.2% 14.5% 14.0% 15.6%

Devotional 4.4% 3.9% 3.1% 5.2%

PTV NA NA 26.1% 10.0%

Other Sports 8.2% NA 6.0% NA

TOTAL 100.0% 100.0% 100.0% 100.0%

Average: 2010-13

WGN/PTV-Only

Table 2. Unweighted Survey Response Comparison for WGN-Only

and WGN/PTV-Only Systems, 2010-13

2010-13

WGN-Only Average:
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systems. As shown below on Table 3, Bortz WGN-only System respondents in 2010-13 (who

were asked about only the compensable WGNA programming that Bortz specifically identified)

provided increased allocations to Live Team Sports and News, and lower allocations to Program

Suppliers and Devotional programming, as compared with Bortz WGN-only System respondents

in 2004-05 (who were not provided with any information about which programming was

compensable).

C. The Higher Valuations Accorded Program Suppliers and PTV by the
Horowitz Surveys Are Attributable to Design Flaws in the Horowitz Surveys

The increased Program Suppliers’ share in the 2010-13 Horowitz surveys is attributable

to three principal differences in the design of the 2010-13 Horowitz and Bortz surveys:

1. The 2010-13 Horowitz surveys did not identify the specific programming on
WGNA that was non-compensable in these proceedings; they simply instructed
the respondents not to assign value to unidentified non-compensable
programming. The 2010-13 Bortz surveys provided respondents whose systems
carried WGNA as their only distant signal with a description of compensable

Change:

2004-05 2010-13 2004-05 to

Program Type Average* Average** 2010-13

Live Team Sports 39.6% 46.2% 6.6%

News 12.8% 19.6% 6.8%

Syndicated 18.9% 15.7% -3.2%

Movies 20.7% 14.5% -6.2%

Devotional 8.0% 3.9% -4.1%

Total 100.0% 100.0%

*No information provided about WGNA programming compensability.

**Respondents asked only about WGNA compensable programming.

Columns may not add to total due to rounding.

Table 3. Unweighted Survey Response Comparison for Bortz WGN-only

Systems, 2004-05 and 2010-13
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programming on WGNA, and asked them to assess the relative value of only that
programming.

2. Horowitz asked cable system respondents to value a third type of Program
Suppliers programming (and an eighth overall program type) that it called “Other
Sports.” However, nearly one-half of the respondents’ systems (those that
retransmitted WGNA as their only commercial distant signal) carried less than
two hours each year of “Other Sports” during 2010-13.

3. Horowitz added both “such as” programming type descriptions and specific
programming examples. In doing so, Horowitz gave descriptions and examples
of Program Suppliers programming that the cable system respondents did not
carry, was not compensable or was improperly included in the Program Suppliers
category.

In short, the Horowitz modifications of the Bortz methodology are problematic (not

“improvements” as Program Suppliers contend) and lead to valuation results that are biased

primarily in favor of the Program Suppliers.5

1. Failure to Account for Compensable Programming on WGNA

As noted above, WGNA was the most widely carried distant signal during the years

2010-13. Form 3 cable systems made WGNA available to over 40 million cable subscribers or

nearly 80 percent of all such subscribers who received distant signals. See Bortz Report at 25.

According to Cable Data Corporation, WGNA also generated approximately 75 percent of the

Section 111 fees paid by those systems that retransmitted distant signals during 2010-13, up from

63 percent in 2004-05. See Bortz Report at 26-27. Approximately 80 percent of Horowitz

respondents and 86 percent of Bortz respondents carried WGNA during 2010-13 on a distant

signal basis.6

5 Additional methodological problems contributed to PTV’s higher share in the Horowitz surveys
than in the Bortz surveys. These problems are discussed below in connection with the
McLaughlin and Blackburn testimony.
6 During 2010-13, the cable systems that retransmitted WGNA as a distant signal accounted for
approximately 87.6% of the royalties paid by all cable systems that retransmitted distant signals.
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The majority of the programming on WGNA during 2010-13 is not compensable in these

proceedings because it did not air simultaneously on WGNA (the national “superstation” feed)

and WGN Chicago (the local broadcast station available off-air). See Bortz Report at 28. All of

the non-compensable programming on WGNA belongs in the Program Suppliers and Devotional

categories. Thus, as the Judges observed in the 2004-05 cable royalty distribution proceeding,

the 2004-05 Bortz respondents who carried WGNA likely overvalued the programming in the

Program Suppliers and Devotional categories, primarily at the expense of the Sports and CTV

categories. See Bortz Report at 5; 2004-05 Distribution Order at 16-17.

The significance of this issue in the context of Program Suppliers is shown below on

Table 4 (and later on Table 8 addressing the Devotional Claimants), which illustrates that more

than 95% of Program Suppliers programming on WGNA in 2010-13 was not compensable.

The 2010-13 Bortz surveys addressed the WGNA program compensability issue in part,

by providing respondents at WGN-only Systems with a written description of the compensable

programs that WGNA actually televised in each year. See Bortz Report at 30 and Appendix C.

In contrast, the Horowitz surveys merely instructed respondents not to assign any value to

programs “substituted for WGN’s blacked out programming.” It is unlikely that even a

knowledgeable cable industry executive would know which programs on WGNA had been

substituted for other programs on a local TV station (WGN Chicago) – a station with which very

Total:

2004-05* 2010 2011 2012 2013

Total:

2010-13

WGNA Compensable Program Suppliers Programming Hours 355.9 554.8 276.0 126.8 241.6 1,199.2

WGNA Total Program Suppliers Programming Hours 1,640.0 7,164.8 7,254.5 7,305.6 7,285.1 29,009.9

Compensable % of Total Program Suppliers Hours 21.7% 7.7% 3.8% 1.7% 3.3% 4.1%

*Reflects programming sample reviewed by CTVwitness Richard V. Ducey.

Source: CTV2004-05 Direct Case, Statement of Richard V. Ducey; and Bortz Media analysis of Gracenote/TMS programming data for WGNA and WGN Chicago.

Table 4. Compensability of Program Suppliers Programming on WGNA, 2010-13

PUBLIC VERSIONPublic Version



Rebuttal Testimony of James M. Trautman - 15

few of these executives would have any reason to be familiar.7 This instruction served either to

accomplish nothing or, if anything, to confuse respondents by making them uncertain as to which

WGNA programming they should and should not value.

In short, the 2010-13 Horowitz surveys, like the 2004-05 Bortz surveys, overstate the

relative value of Program Suppliers (and Devotional) programming because they did not

properly address the WGNA non-compensability issue. The 2010-13 Bortz surveys also

overstate the value of Program Suppliers and Devotional programming because they address the

compensability issue only for respondents whose systems carried WGNA as their sole distant

signal. However, given their specific identification of compensable WGNA programming for

those respondents, the 2010-13 Bortz surveys provide a better relative value estimate than do the

2010-13 Horowitz surveys (and the 2004-05 Bortz surveys) for the programming on systems that

carried only WGNA.

2. Improper Addition of the “Other Sports” Category

The 2010-13 Bortz surveys (like prior Bortz surveys) asked each respondent to value up

to seven types of programming on the distant signals that their systems carried; those program

types were intended to correspond with the Agreed Categories in this proceeding and to be

mutually exclusive. See Bortz Report at 16, 18, A7-A8 & Appendix E. The 2010-13 Horowitz

surveys asked respondents to value the same program types. But they also added an eighth one,

i.e.,“Other Sports,” which Horowitz included in the Program Suppliers total valuation.8 I

7 Although important to whether programming is compensable for a copyright owner, the
presence and identity of substituted programming on WGNA had no bearing on the amount of
royalties a cable system had to pay to carry WGNA; thus, cable system operators had no reason
to be interested in that issue. See Written Rebuttal Testimony of Allan Singer at 8.
8 Horowitz says that “Other Sports” means sports other than the live professional and college
team sports that fall within the JSC Agreed Category. See Corrected Horowitz testimony at 5.
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believe it was inappropriate to ask respondents to value a separate “Other Sports” category

because most cable systems carried virtually no “Other Sports” on a compensable basis.

As Horowitz and other Program Suppliers witnesses suggest, there is a substantial

amount of “Other Sports” programming (such as tennis and golf). But that programming is

mainly non-compensable because it is aired by the national broadcast and cable networks and

regional sports networks. The presence of “Other Sports” programming in the non-network

distant signal marketplace at issue in this proceeding is, at best, modest and does not merit

consideration as a third program category for Program Suppliers. With the exception of Fox-

distributed programming,9 “Other Sports” programs are generally syndicated programs (properly

included in the Bortz Syndicated program type) or programs within the CTV category and cannot

reasonably be confused with the major professional and collegiate team sports that form the core

of the JSC category.

Neither Horowitz nor any of the other Program Suppliers witnesses provide a justification

for seeking a separate valuation of “Other Sports” programming as opposed to the several other

types of programming within the Program Suppliers (or CTV) category. See Direct Testimony

of Jane V. Saunders (Saunders Testimony) at 5-6 (identifying the various types of programming

within the Program Suppliers Agreed Category). Indeed, according to the data underlying the

testimony of Program Suppliers witness Dr. Gray, only 1.3% of the “volume” of programming in

the Program Suppliers category consists of “sporting events” (there is no “Other Sports”

9 Based on signal carriage data provided by CDC, less than 21% of the systems responding to the
2010-13 Horowitz surveys carried Fox stations on a distant signal basis.
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category in the Gray data). In contrast, approximately 25% of the volume of programming in the

Program Suppliers category consists of “paid programming” (infomercials).10

Furthermore, nearly half of the 691 “respondents”11 who Horowitz asked to value “Other

Sports” (308 respondents) carried WGNA as their only commercial distant signal; and WGNA

televised less than two hours per year of compensable “Other Sports” programming during the

period 2010-13. In 2010 WGNA aired two compensable hours of taped pro-wrestling reruns

(W W ESuperstars). In 2011-13 WGNA aired a single thirty-minute (2011) or one-hour (2012-

13) horse race (The A rlingtonM illion). Such a minuscule amount of programming did not

warrant a separate category in the Horowitz surveys. Asking respondents to value such a

category misleadingly implied that there was a material amount of “Other Sports” programming

that their systems imported when in fact there was no such programming other than these two or

fewer hours each year on WGNA.

Horowitz compounded the problem by telling respondents for WGN-only Systems that

“examples” of the programming “included” in “Other Sports” were “wrestling” (2010) and

“horse racing” (2011-13). There were no compensable “Other Sports” on WGNA during 2010-

13 other than the two hours of W W ESuperstars in 2010, thirty minutes of A rlingtonM illionin

2011 and one hour of A rlingtonM illionin 2012 and 2013. The 2010 reference to wrestling as an

“example” was particularly problematic because WGNA did televise 138 episodes of W W E

Superstars in 2010 on a non-compensable basis. Moreover, Horowitz told respondents for

10 See William E. Wecker Associates, Inc. Analysis of Written Direct Statement of Jeffrey S.
Gray, Ph.D, at 9 n.26.
11 “Respondents” as used herein (unless otherwise specified) refers to the number of systems for
which a response was provided. Because individuals responded on behalf of multiple systems
and in multiple years, the number of unique individuals responding to the Horowitz surveys was
much smaller. See Appendix Table A-3.

PUBLIC VERSIONPublic Version



Rebuttal Testimony of James M. Trautman - 18

WGN/PTV-only Systems that “examples” of “Other Sports” “include NASCAR auto races,

professional wrestling, and figure skating broadcasts.” But these systems carried no NASCAR

auto races or figure skating broadcasts during 2010-13; nor did they carry any compensable

wrestling other than the two hours of W W ESuperstars in 2010.

While several Horowitz respondents did not accord any value to the “Other Sports”

category, there were 197 respondents from the 308 WGN-only and WGN/PTV-only Systems in

2010-13 that did do so. Their average valuation for “Other Sports” was 12.1%; some Horowitz

respondents accorded “Other Sports” on WGNA a valuation as high as 30%, without being

informed of the “Other Sports” that WGNA actually televised. In my opinion, all of the “Other

Sports” valuations from WGN-only and WGN/PTV-only respondents should be discarded.

There is no proper basis for seeking valuation of a separate “category” of programming when

that “category” accounted for only two hours or less per year of the compensable distant signal

programming retransmitted by these respondents’ cable systems.

3. Misleading Examples and Descriptions of Program Suppliers
Programming

Unlike the 2010-13 and all prior Bortz surveys, the 2010-13 Horowitz surveys provided

examples and/or “such as” descriptions of programming included in some (but not all) of the

program types for which they sought respondent valuations. These examples and descriptions

varied by year and the type of system.12 The use of program examples and descriptions injected

12 Horowitz separated cable systems into one of five groups:

1. WGN-only (based on data provided by CDC, there were 215 responding systems
that carried WGNA as their only distant signal);

2. Network (responding systems that carried stations affiliated with the ABC, CBS
or NBC networks as their only distant signals or in combination with other types
of distant signals); and Non-Network systems (responding systems that carried

Footnote continued on next page
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fundamental flaws into the Horowitz surveys, especially since the examples and descriptions

were read to respondents a total of four times.13

a. WGN-only Systems

As noted above, nearly 30 percent of the systems responding to the 2010-13 Horowitz

surveys carried WGNA as their only distant signal. The program examples and descriptions that

Horowitz provided to the WGN-only respondents for the “Other Sports,” Syndicated Series and

Movies categories (the three categories Horowitz attributed to Program Suppliers) were

Footnote continued from previous page

non-network stations (i.e., those not affiliated with ABC, CBS or NBC) as their
only commercial distant signals). The Non-Network group included systems that
carried WGNA as their only commercial distant signal; based on data provided
by CDC, there were 92 responding systems that carried only WGNA and one or
more distant PTV signals, as well as one responding system that carried only
WGNA and a distant Canadian signal. Excluding the WGNA/PTV or Canadian-
only respondents, CDC data indicate these two groups included 383 responding
systems;

3. PTV-only (40 systems that carried non-commercial educational stations (PTV) as
their only distant signals); and

4. Canadian-only (one system that carried Canadian stations as its only distant
signals (in one year, 2011)). Based on CDC data, there was also one respondent
that carried and was asked to respond about only PTV and Canadian distant
signals.

13 Program Suppliers have argued during each of the cable royalty distribution proceedings
conducted during the past three decades that the Bortz surveys should include examples for each
program type. In the 2004-05 proceeding, the Program Suppliers submitted a cable subscriber
constant sum survey that used program examples. JSC and other parties criticized the surveys
for that (and other) reasons. See Settling Parties’ Proposed Findings of Fact, InRe D istributionof
the 2004 and 2005 C able Royalty Funds,¶¶ 502-515; Rebuttal Testimony of Dr. Gregory M.
Duncan, InRe D istributionofthe 2004and 2005 C able Royalty Funds, December 11, 2009, at 7-
8; Rebuttal Testimony of Jeffery S. Berman, InRe D istributionof the 2004 and 2005 C able
Royalty Funds, December 11, 2009, at 5-8. It has been, and remains, the view of Bortz Media
that program examples should not be used in the Bortz or comparable surveys. See Bortz Report
at A-7 to A-8. The use of such examples needlessly complicates the survey questions and, if not
done properly, can mislead respondents; it also is unnecessary given that the respondents are
knowledgeable cable industry programming professionals. If program examples are used, it is
essential to ensure that such examples accurately reflect the compensable distant signal
programming actually carried by each respondent. As discussed below, the 2010-13 Horowitz
surveys failed to do so.

PUBLIC VERSIONPublic Version



Rebuttal Testimony of James M. Trautman - 20

misleading in several respects. See Appendix B, which provides a list of the programs that

Program Suppliers witness Dr. Jeffrey Gray identified as compensable during 2010-13.

i. “Other Sports.” The Horowitz interviewers always asked

the respondents to value “Live Team Sports” first, followed by the “Other Sports” category.

They provided different program examples in 2010, on the one hand, and 2011-13 on the other

hand, for WGN-only Systems:

2010: “Other sports programming broadcast on WGN. Examples include
W W ESuperstars.” (See Bates Nos. 003908-003915)

2011-13: “Other sports programming broadcast on WGN. Examples
include Horse Racing.” (See Bates Nos. 003925-003931; 003982-003989;
and 004002-004009)

As discussed above, it was improper for Horowitz to include an “Other Sports” category

for WGN-only Systems because those systems retransmitted less than two hours per year of

compensable “Other Sports” programming. Even if an “Other Sports” category were appropriate

for WGN-only Systems, referring to Horse Racing as an “example” of “Other Sports” in 2011-13

was misleading. Doing so suggested that there were multiple telecasts of various “Other Sports”

on WGNA in these years, when in fact the only compensable “Other Sports” telecast on WGNA

in each of those years was a single horse race per year: the A rlingtonM illion. And referencing

“Horse Racing” suggested that this was a regular offering on WGNA, when in fact WGNA

televised only one race per year. Moreover, the A rlingtonM illionis not compensable in the

Program Suppliers category; it was produced for, and aired only on, WGNA, thereby placing it

in the CTV category. See Notice of Participant Groups, Commencement of Voluntary

Negotiation Period (Allocation), and Scheduling Order, No. 14-CRB-0010-CD (2010-13) (Nov.

25, 2015) at Appendix A (setting forth Agreed Categories of Claimants).
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Referring to W W ESuperstarsas an “example” also was misleading because WGNA

televised no compensable “Other Sports” in 2010 aside from two one-hour airings of W W E

Superstars. In addition,WGNA televised W W ESuperstars138 times in 2010 on a non-

com pensable basis,i.e.,the program aired on WGNA but not on WGN Chicago. It is unlikely

that any of the WGN-only respondents knew that only two of the 140 telecasts of W W E

Superstarswere compensable; therefore, these respondents almost certainly gave their valuation

of “Other Sports” for all 140 telecasts (in addition to any other implied value that they attributed

to the category because of the misleading use of the term “example”) rather than only two

telecasts. Moreover, like the A rlingtonM illionand unlike other WWE programming, W W E

Superstarswas produced for, and aired domestically, only on WGNA.

ii. Syndicated Series. As shown on Table 2 above, Horowitz

WGN-only respondents allocated an average of 28.2% to Syndicated Series – nearly double the

15.7% average allocation among Bortz WGN-only respondents. In my opinion, they did so

because of the misleading program examples supplied by the Horowitz surveys. The Horowitz

description of Syndicated Series for WGN-only Systems was as follows:

2010: “Syndicated series such as sitcoms, dramas, children’s shows, talk
shows, reality shows, game shows, and other series broadcast on WGN.
Examples include programs such as C urb YourEnthusiasm , L egend ofthe
Seek er, and Sm ashC uts.” (See Bates Nos. 003908-003915)

2011: “Syndicated series such as sitcoms, dramas, children’s shows, talk
shows, reality shows, game shows, and other series broadcast on WGN.
Examples include programs such as C heers, 30Rock , and JustShootM e .”
(See Bates Nos. 003925-003931)

2012: “Syndicated series such as sitcoms, dramas, children’s shows, talk
shows, reality shows, game shows, and other series broadcast on WGN.
Examples include programs such as 30Rock , A delante C hicago, People to
People , and M D A Show ofStrength.” (See Bates Nos. 003982-003989)
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2013: “Syndicated series such as sitcoms, dramas, children’s shows, talk
shows, reality shows, game shows, and other series broadcast on WGN.
Examples include programs such as 30Rock , A delante C hicago,
Everybody L ovesRaym ond, and People toPeople .” (See Bates Nos.
004002-004009)

Thus, Horowitz provided a list of six types of programming included in Syndicated

Series, and supplemented that list with three to four examples of specific programs. Referring to

six types of syndicated programming in the “such as” portion of the question was misleading

since four of the six types listed did not appear as compensable syndicated program types on

WGNA in any of the four survey years, i.e., WGNA televised no compensable Game Shows,

Reality Shows, Talk Shows or syndicated Children’s Shows in any of the four years. Moreover,

paid programming (i.e., infomercials), which accounted for both the largest number of

compensable syndicated programs and syndicated programming hours on WGNA from 2010-13,

was not mentioned as a syndicated program type. Furthermore, as summarized below in Table 5

and in the discussion that follows, there were several problems with the selected examples:

 In 2013, the comedy series Everybody L ovesRaym ond was used as an
example. This program did not air on WGNA; it was shown only on
WGN Chicago. Program Suppliers’ own expert, Dr. Gray, did not identify
any WGNA telecasts of Everybody L ovesRaym ond in his viewing study.
See Appendix B.

Program Title

Applicable

Years

Total

WGNA

Compensable

WGNA

Percent

Compensable Comments

Everybody L ovesRaym ond 2013 None None NA Not a WGNA program

A delante C hicago 2012-13 NA NA NA Not a syndicated program

People toPeople 2012-13 NA NA NA Not a syndicated program

30Rock 2011-13 1,884 459 24% Mostly non-compensable

C heers 2011 500 1 0% Almost entirely non-compensable

JustShootM e 2011 3 3 100% Aired on only one day that year

C urb YourEnthusiasm 2010 193 0 0% Non-compensable

Sm ashC uts 2010 74 0 0% Non-compensable

L egend ofthe Seek er 2010 85 85 100% Not an "example;" only compensable program in category

Table 5. Horowitz WGN Only Examples, Syndicated Series
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 In both 2013 and 2012, the local public affairs programs A delante C hicago
and People toPeople were two of Horowitz’s four syndicated
programming examples. These programs were not syndicated shows, but
rather were locally produced public affairs programs that do not come
within the Program Suppliers category. Dr. Gray categorized both
A delante C hicagoand People toPeople as CTV titles in his viewing
study. See Appendix B.

 The syndicated series 30Rock was used as an example in the 2011-13
surveys. 30Rock did air on WGNA in all three years. However, 76
percent of the over 1,800 30Rock airings on WGNA in 2011-13 were not
compensable and Horowitz did not give any indication of this fact to its
respondents. In addition, it was misleading to refer to 30Rock as an
“example” in either 2012 or 2013 since this was the only compensable
syndicated series on WGNA in both years. Referring to the series as an
example suggests to respondents that there are additional series that they
should be considering in this category when in fact the remainder of the
category consisted only of paid programming (infomercials) and two
“one-time” specials shown in 2012.

 In 2011, the syndicated series C heerswas used as an example. While a
total of 500 airings of this program were shown on WGNA in 2011, only
one of these airings was compensable.

 Also in 2011, Horowitz used the comedy series JustShootM e as an
example. Only three compensable airings of this program occurred on
WGNA in 2011, and all three were shown on the same day.

 In 2010, C urb YourEnthusiasm and Sm ashC utswere two of the three
examples used by Horowitz. WGNA televised C urb YourEnthusiasm 193
times in 2010 and Sm ashC uts74 times that year. None of these telecasts
was compensable. Moreover, referring to the third program listed (L egend
ofthe Seek er) as an example was misleading since this was the only
compensable syndicated series that aired on WGNA in 2010.

iii. Movies. Table 2 above shows that Horowitz WGN-only

respondents allocated an average of 18.1% to Movies, compared with a 14.5% average allocation

from Bortz WGN-only respondents. In my opinion, the different allocations are attributable to

the misleading examples of Movies that that the Horowitz surveys provided. The Horowitz

description of this program type for WGN-only Systems was as follows:
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2010: “Movies such as feature films, Movies of the Week, and specials
broadcast on WGN. Examples include movies such as N oC ountry for
O ld M en, The M atrix, B ridgetJones’sD iary, and The SixthSense .” (See
Bates Nos. 003908-003915)

2011: “Movies such as feature films, Movies of the Week, and specials
broadcast on WGN. Examples include movies such as Kingpin, The
G reenM ile , B ridgetJones’sD iary, and 102D alm atians.” (See Bates Nos.
003925-003931)

2012: “Movies such as feature films, Movies of the Week, and specials
broadcast on WGN. Examples include movies such as H eist, A W alk to
Rem em ber, The L ord ofthe Rings:The Fellowshipofthe Ring, and A
W alk inthe C louds.” (See Bates Nos. 003982-003989)

2013: “Movies such as feature films, Movies of the Week, and specials
broadcast on WGN. Examples include movies such as G ladiator, The
L ord ofthe Rings:The Returnofthe King, and H om e A lone 2:L ostinN ew
York .” (See Bates Nos. 004002-004009)

Despite the apparently self-explanatory nature of the Movies program type, Horowitz

provided three “such as” descriptions of “types” of movies, including “feature films,” “Movies

of the Week,” and “specials.” In addition, depending on the year, between three and four

specific movie titles were provided as examples. Beyond this descriptive “overkill,” problems

with the WGN-only question design for this program type are summarized in Table 6 below and

the subsequent discussion:

 In 2010, WGNA televised 286 movies, only 20% of which were
compensable; in 2011, WGNA televised 227 movies, less than 11% of

Year

Number of

Movie

Examples

Total

WGNA

Movies

Compensable

WGNA

Movies

Percent

Compensable Comments

2010 4 286 56 20% Compensable movies aired in overnight hours

2011 4 227 24 11% Compensable movies aired in overnight hours

2012 4 260 4 2% Movie "examples" were the only compensable movies on WGNA

2013 4 209 4 2% Movie "examples" provided did not air on WGNA

Table 6. Horowitz WGN Only Examples, Movies
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which were compensable. No information was provided in the Horowitz
surveys to indicate that that the vast majority of all movies shown on
WGNA in the years 2010-11 were non-compensable, or that nearly all of
the compensable movies shown aired during overnight hours (i.e., between
1:00 AM and 5:00 AM).

 In 2012, there were only four compensable movies on WGNA for the
entire year. These four movies were used as the Horowitz examples. This
was misleading since these were not “examples” but rather constituted the
station’s entire compensable movie lineup for that year. This is especially
problematic considering that there were 256 non-compensable movie
airings on WGNA in 2012.

 In 2013, there were also only four compensable movies aired on WGNA
for the entire year – and the Horowitz examples were even more
problematic. Specifically, the three examples used by Horowitz were not
compensable, and in fact did not appear on WGNA. Further, the examples
were misleading in that they consisted of two Academy Award Best
Picture winners (L ord ofthe Rings:Returnofthe King and G ladiator) and
the second installment in a very popular movie franchise (H om e A lone 2:
L ostinN ew York ). By comparison, the compensable movies on WGNA
in 2013 were B rotherB ear2, D aninReal L ife , Rom eoM ustD ie , and
H annahM ontana and M iley C yrus:B estofB othW orldsC oncert. Once
again, the problem with the Horowitz movie examples was exacerbated by
the fact that there were 205 non-compensable movie airings on WGNA in
2013.

b. WGN/PTV-only Systems

As noted above, 92 systems or approximately 13 percent of those responding to the 2010-

13 Horowitz surveys carried WGNA as their only commercial distant signal along with one or

more PTV signals. The program descriptions and examples that were employed for these

WGN/PTV-only Systems differed in significant respects from those that were used in the WGN-

only surveys – even though WGNA was the only signal for which the program types (other than

PTV) had any applicability.14 The program examples and descriptions that Horowitz provided to

14 Note that because public television and Canadian signals each had a dedicated category in the
Horowitz survey, their presence is not relevant for any of the other programming categories.

Footnote continued on next page
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the WGN/PTV-only respondents for “Other Sports” and Syndicated Series were misleading in

several respects.

i. “Other Sports.” As noted above, the Horowitz surveys had

a “Live Team Sports” as well as an “Other Sports” program type. “Live Team Sports” was

always read first to respondents. Respondents for WGN/PTV-only Systems were then read the

following “Other Sports” description:

“Other sports programming broadcast on [WGN]. Examples include
NASCAR auto races, professional wrestling, and figure skating
broadcasts.” (See Bates Nos. 003882-003891; 003932-003940; 003972-
003981; and 004010-004018)

For the years 2012 and 2013, none of the programs used as examples were televised by

WGNA. In 2011, only professional wrestling was televised by WGNA but it was not

compensable; and in 2010 only professional wrestling was televised by WGNA and only two of

the telecasts were compensable. See page 17 above. The use of these program examples was

misleading in at least three additional respects. First, some respondents may have mistakenly

believed that, because these programs were used as examples, they must have been carried and

compensable on WGNA. Second, some respondents may have been aware that these programs

were not televised by and/or not compensable on WGNA, but may have become confused about

whether they should still include the example programming when allocating value. And finally,

even if respondents were aware that these particular programs were not televised by and/or

compensable on WGNA, they might have incorrectly assumed that there must have been a

significant amount of additional “Other Sports” programming on WGNA because a distinct

Footnote continued from previous page

PTV and Canadian stations were not read to respondents when respondents were asked about the
other categories.
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category and three specific examples were given for this programming type. In essence, the only

way for a respondent to accurately respond for “Other Sports” (especially in 2012 and 2013) was

for them to deduce based on their knowledge and experience that the inclusion of the program

type was the equivalent of a “trick question.”

ii. Syndicated Series. Horowitz WGN/PTV-only respondents

allocated an average of 19.4% to this program type, compared with 14.3% among Bortz

WGN/PTV-only respondents. In my opinion, this difference was attributable to the misleading

examples of Syndicated Series provided by the Horowitz interviewers. The Horowitz

description of Syndicated Series for WGN/PTV-only Systems was as follows:

2010-11: “Syndicated series such as sitcoms, dramas, children’s shows,
talk shows, reality shows, game shows, and other series broadcast on
[WGN]. Examples include programs such as Everybody L ovesRaym ond,
Seinfeld, A m ericanIdol, Jeopardy, and The O prahW infrey Show.” (See
Bates Nos. 003882-003891 and 003932-003940)

2012-13: “Syndicated series such as sitcoms, dramas, children’s shows,
talk shows, reality shows, game shows, and other series broadcast on
[WGN]. Examples include programs such as Everybody L ovesRaym ond,
Seinfeld, A m ericanIdol, Jeopardy, and The D r.O z Show.” (See Bates
Nos. 003972-003981 and 004010-004018)

None of the programs listed as examples appeared on WGNA in any of the years from 2010-13.

Moreover, as mentioned previously, four of the six syndicated program types listed did not

appear as compensable programs on WGNA in any of the four survey years, i.e., WGNA

televised no compensable Game Shows, Reality Shows, Talk Shows or syndicated Children’s

Shows in any of the four years.

c. Other Cable Systems

The program examples that the Horowitz surveys provided for the remaining 383

respondents were also problematic. The Horowitz interviewers told each of these respondents
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that examples of “Other Sports” included “NASCAR auto races, figure skating and wrestling.”

However, at least one-third of these respondents’ systems carried none of this programming on a

compensable basis in 2011-13.

IV. Testimony of Dr. Erkan Erdem

A. Dr. Erdem’s Analysis of the WGNA Compensable Programming Issue Is
Predicated upon a Misunderstanding of the Underlying Data

Dr. Erdem, on behalf of the Devotional Claimants, acknowledges that the “results of the

Bortz survey allow us to approximate the behavior of profit-maximizing CSOs as they consider

the mix of programming they can possibly offer to their potential or actual subscribers.” See

March 9, 2017 Amended Testimony of Erkan Erdem (Erdem amended testimony) at 5. Dr.

Erdem also suggests that the Devotional Claimants should not receive less than the share

reflected for the Devotionals in the 2010-13 Bortz surveys (id. at 12) – even though the Judges

concluded that the Devotionals should receive less than their share in the 2004-05 surveys based

on the compensability of programming on WGNA. See page 14 above.

Compensability of programming on WGNA is a salient issue for the Devotional

Claimants because most of the religious programming televised by WGNA in 2010-13 was not

aired simultaneously on WGN Chicago; thus, most of the Devotional programming on WGNA

(like most of the Program Suppliers programming on WGNA) is not compensable. See Table 7

below.

Total:

2004-05 2010 2011 2012 2013

Total:

2010-13

WGNA Compensable Devotional Programming Hours 12.0 65.0 53.0 31.5 36.0 185.5

WGNA Total Devotional Programming Hours 120.5 633.5 536.5 449.5 505.5 2125.0

Compensable % of Total Devotional Hours 10.0% 10.3% 9.9% 7.0% 7.1% 8.7%

*Reflects programming sample reviewed by CTVwitness Richard V. Ducey.

Source: CTV2004-05 Direct Case, Statement of Richard V. Ducey; and Bortz Media analysis of Gracenote/TMS programming data for WGNA and WGN Chicago.

Table 7. Compensability of Devotional Programming on WGNA, 2010-13
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In the 2004-05 proceeding, the Judges found that the Bortz survey results should be

regarded as a “ceiling” on the Devotional share because “because of the presence of devotional

programming on WGN that is also non-compensable.” See 2004-05 Distribution Order at 16.

As explained in the Bortz Report, while the approach used in the 2010-13 Bortz surveys

mitigates the WGN compensability issue, it does not fully account for the impact of this issue

and the Bortz results for the Devotional category (and Program Suppliers) should still be

regarded as a “ceiling.”15 See Bortz Report at 47-49; 2004-05 Distribution Order at 16.

Dr. Erdem assesses the compensability of programming on WGNA using his own

definition of compensability (i.e., programming with exactly the same start time, end time and

duration as reported in the Gracenote data he reviewed). Under this approach, he incorrectly

concludes that a portion of JSC programming on WGNA was not compensable in 2010-13.16

That conclusion reflects a misunderstanding of the Gracenote programming schedule data upon

which his analysis relies – particularly as it applies to live programming (such as JSC telecasts)

as well as programming scheduled to air in time periods immediately following live telecasts.

Gracenote data in some cases represented the “pre-air” schedule provided to Gracenote by the

station (which might anticipate that, for example, a Major League Baseball telecast will last 180

minutes or three hours); and in other instances the Gracenote data consisted of the “as-run” or

15 As shown previously in Table 3, the unweighted average Bortz survey allocation among
WGN-only Systems was 8.0% percent for Devotionals in 2004-05 (when respondents were not
provided with information about compensability), but declined to about half that level (3.9%) in
2010-13 when respondents considered only WGNA compensable programming.
16 Dr. Erdem acknowledged that, “using the JS’ Claimants definition of compensable” 100% of
JSC programming is compensable. Erdem amended testimony at 9 n.19. Under the “JSC
definition,” a non-network program is compensable if it is retransmitted by a cable system
simultaneously with the airing of that program by a broadcast station. As Dr. Erdem also
acknowledged, Section 111 of the Copyright Act defines compensable programming as
programming which is transmitted “simultaneously with the primary transmission.” Erdem
amended testimony at 4.
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“post-air” schedule (which would indicate the actual length of the game telecast rather than an

estimate, and could affect whether the programming scheduled to air afterward was actually

shown or in some cases may have been joined in progress). Moreover, the Gracenote data for

WGNA sometimes reported the initial five to ten minutes of a game telecast as a distinct “pre-

game show” (e.g., L ead-O ffM anfor the Chicago Cubs) and/or the last few minutes of the

broadcast as a distinct “post-game show” (e.g., 10thInning for the Cubs), while the WGN

Chicago Gracenote schedule may have shown the telecast of the same MLB game as occupying

the entire time block.

For purposes of determining compensability, this may complicate matters – but only with

respect to how m any m inutesof compensable programming should be assigned to a particular

game telecast – nottowhetherthe gam e telecastiscom pensable . JSC considers only the

overlapping game telecast itself as compensable JSC programming, and Bortz has allocated pre-

game and post-game minutes identified in either the WGNA or WGN Chicago data set to CTV.

Dr. Erdem’s decision to consider entire telecasts where this situation exists to be non-

compensable is incorrect.

Dr. Erdem uses this incorrect conclusion about compensability as his sole basis for

stating that the impact of non-compensable WGNA programming in the Bortz survey should be

extended to JSC and CTV as well as Program Suppliers and the Devotional Claimants. As the

Judges concluded in the 2004-05 proceeding, the respondents’ consideration of non-compensable

programming on WGNA means that the Bortz survey results (for 2010-13 as in 2004-05) should

be regarded as a ceiling for Program Suppliers and the Devotional Claimants (whose content on

WGNA was mostly non-compensable) – and a floor for JSC and CTV (whose content on

WGNA was 100 percent compensable).
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B. Dr. Erdem Misunderstands the Nature and Effect of Changes that the
Horowitz Surveys Made to the Bortz Methodology

Dr. Erdem asserts that the repeated use of the terms “distant signals” and “distant

broadcast stations” in the Horowitz surveys is an improvement over the language used in the

Bortz surveys to describe the signals addressed in the survey. Dr. Erdem is wrong. The Bortz

surveys intentionally seek to mask the fact that they relate to copyright royalties in order to avoid

any potential concern by respondents that their answers could affect royalty rates. As such, the

use of terms such as “distant signals,” which some respondents may associate with copyright

matters, is problematic – and certainly not an “improvement.”

Similarly, Dr. Erdem’s assertion that the Horowitz instruction to not assign value to

programs that were substituted for WGN Chicago’s blacked out programming “might be a slight

enhancement” reflects a lack of understanding of the marketplace. As discussed above, unless a

respondent resides in or near Chicago and could receive the WGN local signal off-air, it is

improbable that he or she (despite their expertise in programming matters generally) would be

familiar with the specific distinctions between the programming on WGNA – which they have

direct access to – and WGN Chicago, which they do not have ready access to and would have

little reason to have ever evaluated. Thus, including this instruction in the questionnaire:

(1) provided no additional information of value to the respondent; (2) provided even further

evidence to certain respondents that the survey concerned copyright royalty matters; and (3) may

have caused confusion or frustration among some respondents if these respondents felt they

should be excluding some WGNA programming from consideration but did not know which

programming to exclude.
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Finally, Dr. Erdem correctly identifies that there were problems with the examples

provided in the Horowitz survey, and that these problems may have biased the Horowitz results.

But his analysis of this issue is cursory and understates the likely impact of these problems. See

pages 18-28 above. He states that respondents were provided with examples for each of the

Program Suppliers, JSC and Devotional Claimants Agreed Categories on WGNA that were

either non-compensable or not broadcast on WGNA, and therefore concludes that all three

Agreed Categories were “subject to the same imperfect approach.” See Erdem amended

testimony at 12. This is incorrect. While the Horowitz examples for JSC programming on

WGNA were compensable and were in fact broadcast on WGNA, the Devotional examples

overstated the presence and nature of compensable programming on WGNA in this Agreed

Category and likely biased the Horowitz responses in favor of the Devotional Claimants – as was

the case with the Program Suppliers examples. See pages 18-28 above. Specifically, the

Devotional examples used in the Horowitz WGN-only questionnaires were misleading because

they included programs that aired on WGNA but were not compensable (Singsation!in 2011

and C refloD ollar in 2013) or only partially compensable (Victory inG race in 2012). Similarly,

among Non-Network systems that carried WGNA as their only U.S. commercial distant signal,

examples in all four years consisted of programs including Joel O steenM inistry (never carried

on WGNA); KennethC opeland M inistries(carried by WGNA in 2010 and 2011 on a non-

compensable basis); and C refloD ollar(carried by WGNA on a non-compensable basis in all

four years).
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V. Testimony of Linda McLaughlin and Dr. David Blackburn

A. The McLaughlin/Blackburn Reliance on Changes in Distant Subscriber
Instances Is Misplaced Because Distant Subscriber Instances Are a Measure
of Program Time And Not Program Value

In their initial testimony, Ms. McLaughlin and Dr. Blackburn concluded that PTV’s share

of the 2010-13 royalties should be 32% higher than its share of the 2004-05 royalties because

PTV’s share of “distant subscriber instances” had increased during this period from 12.1% to

15.9%. See December 21, 2016 Testimony of Linda McLaughlin and David Blackburn

(McLaughlin/Blackburn testimony) at 10. A “distant subscriber instance” represents one distant

signal being received by one cable system subscriber, without regard to how much the cable

system paid to deliver (or the cable subscriber paid to receive) that signal.17 Based upon that

change in distant subscriber instances, PTV requested an award of no less than 9.9% of the 2010-

13 Basic Fund royalties (excluding the share awarded to the Music Claimants), a 32% increase

over PTV’s 2004-05 average award of 7.55% (excluding Music). See December 22, 2016

Written Direct Statement of Public Television Introductory Memorandum (PTV WDS) at 4.

PTV did not request any 3.75 royalties because it is not eligible to share in such royalties. See

PTV WDS at 4.

In the 1998-99 cable royalty distribution proceeding, a Copyright Arbitration Royalty

Panel (“CARP”) determined that distant subscriber instances are a measure of relative

programming time and not relative programming value. Thus, the CARP refused to increase

PTV’s share of the cable royalty fund over its 1990-92 level notwithstanding that PTV showed a

17 As shown in Appendix Table A-1, from 2010-13 only 15-17% of cable subscribers that had
access to distant signals received one or more distant PTV signals. Further, 88% of the systems
that carried distant PTV signals also carried at least one commercial distant signal.
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doubling of its share of distant subscriber instances between 1990-92 and 1998-99.18 Consistent

with that precedent and my experience that program “volume” does not equate to program value,

I do not believe that PTV’s 2010-13 share should be tied to increases in distant subscriber

instances, as McLaughlin/Blackburn have suggested.19

B. The McLaughlin/Blackburn Adjustments of the 2010-13 Bortz Results Do
Not Support the Award Requested by PTV

The 2010-13 Bortz surveys, like prior Bortz surveys, did not seek responses from sample

systems that carried PTV signals as their only distant signals.20 As explained in the Bortz Report

at 14 and A-10 to A-11, our view has been and remains that asking respondents to allocate

“relative value” to a single category of programming is not a valid application of the constant

sum survey methodology; and it has the potential to create confusion among respondents.

Nevertheless, we have recognized that some adjustment to the specific point estimates in the

18 See October 21, 2003 Report of the Copyright Arbitration Royalty Panel to the Librarian of
Congress (“1998-99 CARP Report”) at 56-57 (finding that “[b]oth subscriber instances studies
offered by [PTV’s expert] Dr. Johnson suffer from the same fundamental infirmity – they
attempt to equate programming volum e with programming value”) (emphasis in original); id. at
57 (“We view Dr. Johnson’s change in subscriber instances theory as relatively unuseful because
it is based on a measure of time, not value. . . . Changes in measures of relative time do not
prove changes in relative value”). The 1998-99 CARP also attributed weight to PTV’s share of
fees generated. Id.at 60-65. PTV’s share of 2010-13 fees generated amounted to 4.6%. Bortz
Report at 27. PTV’s 2010-13 average Bortz share of 5.1% is slightly higher than PTV’s share of
fees generated, and is also higher than PTV’s average 2004-05 Bortz share of 3.6%.
19 It should be noted that WGNA’s share of distant subscriber instances is substantially higher in
2010-13 (at 59% of total distant subscriber instances) than it was in 2004-05 (50%). In absolute
terms, the average yearly number of WGNA distant subscriber instances increased by more than
six million over this period. This dwarfs the absolute increase of just under 2.6 million distant
subscriber instances for PTV distant signals.
20 The average number of Form 3 PTV-only Systems declined from 63.5 in 2010 to 42.0 in 2013.
Over the four year period, this represented about five percent of the Form 3 systems that carried
at least one distant signal. The initial Bortz survey samples for each year included an average of
13 PTV-only Systems, while the Horowitz samples also included an average of 13. As discussed
further below, PTV-only Systems were over-represented among Horowitz survey respondents,
due largely to very high response rates among the sampled PTV-only Systems.
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2010-13 Bortz surveys is appropriate to account for the exclusion of systems that carried PTV

signals (or Canadian signals) as their only distant signals. See Bortz Report at 7-8.

Ms. McLaughlin and Dr. Blackburn have adjusted the 2010-13 Bortz survey results to

account for the fact that the Bortz surveys do not include valuations from PTV-only (and

Canadian-only) Systems. Their adjustment follows the approach that Ms. McLaughlin offered in

prior cable royalty distribution proceedings and that the Judges accepted in the 2004-05

proceeding. See 2004-05 Distribution Order at 27. It assumes that certain of the PTV-only

Systems in the Bortz sample would have responded to the 2010-13 Bortz surveys (consistent

with the actual Bortz response rates) and that they would have allocated 100% to the PTV

category. See April 17, 2017 Amended Testimony of Linda McLaughlin and David Blackburn

(Amended McLaughlin/Blackburn testimony) at 14. The McLaughlin/Blackburn adjustments

raise the PTV share in the 2010-13 Bortz surveys from an average of 5.1% to between 7.5% and

8.5% for the four-year period. See Amended McLaughlin/Blackburn testimony at 16; Table 8

below.21 McLaughlin/Blackburn also note that the average 2010-13 augmented share of 8.0% is

approximately 31% higher than the 2004-05 Bortz augment share of 6.1-6.2%. See Amended

McLaughlin/Blackburn testimony at 15-16. McLaughlin/Blackburn do not include in their

testimony a year-by-year breakdown of their adjustment. That breakdown is set forth below in

Appendix Table A-2.

21 Chart 3 on page 16 of the Amended McLaughlin/Blackburn testimony shows a range for the
PTV (7.5-8.5%) and Canadian (1.2-2.2%) categories. The ranges reflect alternative treatments
of systems that carried both PTV and Canadian signals as their only distant signals. The higher
value for PTV (and the corresponding lower value for the Canadian category) attributes 100% of
the value accorded these systems to PTV, while the lower value for PTV (and corresponding
higher value for the Canadian category) attributes 100% of the value accorded these same
systems to the Canadian category.
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The results of the 2010-13 Horowitz surveys suggest that it is incorrect to assume, as

McLaughlin/Blackburn did, that PTV-only Systems would allocate 100% of their distant signal

program budget to the PTV category. As explained below, most of the Horowitz PTV-only

respondents allocated less than 100% to PTV, even though PTV was the only distant signal

category carried by those systems. It may be that the respondents were confused by the

Horowitz question (which, as noted above, is one reason why Bortz has never surveyed PTV-

only Systems). It also is possible that the Horowitz respondents, all of whom represented

Program Type

Unadjusted

Bortz

McLaughlin/

Blackburn

Augmented

Bortz*

Live Team Sports 38.2% 36.6%

News 20.6% 19.7%

Syndicated 14.7% 14.0%

Movies 16.3% 15.6%

Devotional 4.6% 4.4%

PTV 5.1% 8.0%

Canadian 0.5% 1.7%

TOTAL 100.0% 100.0%

Columns may not add to total due to rounding.

*Utilizes average of two allocation methodologies used by

McLaughlin/Blackburn to account for systems that carried both PTV

and Canadian signals as their only distant signals.

Table 8. Unadjusted Bortz and McLaughlin/Blackburn

Augmented Bortz Survey Response Comparison, 2010-13

Average: 2010-13
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“minimum fee” systems, simply did not value the PTV signals as highly as their minimum fee.22

In any event, accounting for the Horowitz survey results would produce the revised “augmented”

2010-13 shares set forth in Table 9 rather than the “augmented” shares suggested by

McLaughlin/Blackburn. A year-by-year breakdown is set forth in Appendix Table A-2.

As mentioned above, McLaughlin/Blackburn also argue that because their “augmented”

2010-13 Bortz share for PTV is about 31% higher than PTV’s “augmented” share in the 2004-05

22 All cable systems are required to pay a minimum royalty fee regardless of whether they carry
any distant signals. The minimum fee is based on a system carrying 1.0 Distant Signal
Equivalents (DSE). Thus, cable systems that carry a combination of fully or partially distant
signals such that their aggregate DSE value is equal to 1.0 or less pay only the minimum fee.

Program Type

Unadjusted

Bortz

Revised

McLaughlin/

Blackburn

Augmented

Bortz*

Live Team Sports 38.2% 37.1%

News 20.6% 20.1%

Syndicated 14.7% 14.2%

Movies 16.3% 15.8%

Devotional 4.6% 4.4%

PTV 5.1% 6.6%

Canadian 0.5% 1.7%

TOTAL 100.0% 100.0%

Columns may not add to total due to rounding.

*Utilizes average of two allocation methodologies used by

McLaughlin/Blackburn to account for systems that carried both PTV

and Canadian signals as their only distant signals.

Table 9. Unadjusted Bortz and Revised McLaughlin/Blackburn

Augmented Bortz Survey Response Comparison, 2010-13

Average: 2010-13
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Bortz surveys, PTV’s 2010-13 award should be about 31% higher than its 2004-05 award of

7.55%, i.e.,9.9%. The revised “augmented” share is 7% higher, not 31%. Furthermore, in their

2004-05 Distribution Order, the Judges did not consider prior Bortz survey results or prior PTV

“augmented” shares in evaluating the McLaughlin methodology. Rather, they considered the

McLaughlin “augmented” Bortz shares for the instant years (2004-05) on their own merits, and

then calculated the PTV share of the Basic Fund by accounting for the fact that PTV does not

participate in the 3.75 fund (i.e., they divided the McLaughlin augmented shares by the percent

of Form 3 royalties in the Basic Fund – 85.0% in 2004 and 85.9% in 2005). In doing so, they

accepted the recommendations made by both PTV and certain other parties. See 2004-05 Order

at 27, citing Settling Parties’ Proposed Findings of Fact at Paragraph 317. As shown on Table 10

below, using the same approach for 2010-13 (and the Horowitz results discussed above) results

in a PTV share of 7.7% – less than the 9.9% suggested by McLaughlin/Blackburn.23

23 The Judges made a small further adjustment to PTV’s share to account for the fact that the
Devotional Claimants received less than their Bortz survey share. See 2004-05 Order at 28.
However, because the Devotional Claimants’ Bortz survey share in 2010-13 is less than it was in
2004-05, such an adjustment would still leave the PTV share below the requested 9.9%.
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C. Design Flaws Inflate PTV’s Valuation in the 2010-13 Horowitz Surveys

McLaughlin/Blackburn also rely upon the 2010-13 Horowitz surveys, stating that they

reflect a “substantially higher share” for PTV than the augmented 2010-13 Bortz surveys, i.e.,

12.9% in Horowitz compared to the 7.5%-8.5% in the unrevised McLaughlin/Blackburn

augmentation.24 See Amended McLaughlin/Blackburn testimony at 17, and Appendix Table A-2

24 McLaughlin/Blackburn suggest that a reason for the higher value attributed to the PTV
category in the Horowitz survey as compared with the Bortz survey may have been that certain
large royalty payers responded to the Horowitz survey but did not respond to the Bortz survey.
See McLaughlin/Blackburn testimony at 17. This factor is only relevant if the royalties paid by

Footnote continued on next page

Program Type

Unadjusted

Bortz

Revised

McLaughlin/

Blackburn

Augmented

Bortz Basic

Fund Share*

Live Team Sports 38.2% 36.7%

News 20.6% 19.8%

Syndicated 14.7% 14.0%

Movies 16.3% 15.7%

Devotional 4.6% 4.4%

PTV 5.1% 7.7%

Canadian 0.5% 1.7%

TOTAL 100.0% 100.0%

Columns may not add to total due to rounding.

*Utilizes average of two allocation methodologies used by

McLaughlin/Blackburn to account for systems that carried both PTV

and Canadian signals as their only distant signals.

Table 10. Unadjusted Bortz and Revised

McLaughlin/Blackburn Augmented Bortz Share of Basic Fund,

2010-13

Average: 2010-13
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for year-by-year percentages. The “higher” PTV share, however, is attributable to design flaws

in the 2010-13 Horowitz surveys that inflate PTV’s share.

1. Over-Representation of PTV-only Systems

The Horowitz survey design sought to include cable systems that carried PTV signals as

their only distant signals (PTV-only Systems). In the allocation question for these types of

systems, interviewers asked respondents about only one type of programming (i.e., the PTV

category). The respondent was asked to estimate the relative value to their system of that

programming type, and only that type, and was first asked to write the PTV description down

before providing an answer. The question read to the respondent is presented below. (2013

version). See Horowitz testimony at 32-37.

“Now, considering everything we have been discussing, I would like you to
estimate the relative value to your cable system of each type of programming
actually broadcast during 2013 by [PTV station(s)]. We would like you to be
very precise about this; can I ask you first to write down the types of
programming on these distant stations? Please write them down in the order I read
them. Here they are:

“Programs broadcast only on PBS station(s) ___. Examples include Masterpiece
Classic: Downton Abbey Season III, Masterpiece Mystery!, PBS NewsHour, and
Sesame Street.”

Assume you had a fixed dollar amount to allocate for the programming actually
broadcast during 2013 on [PTV station(s)]. Considering the value of the

Footnote continued from previous page

cable systems carrying PTV were under-represented in the Bortz survey respondent base. The
Bortz and Horowitz survey both employ stratified random samples. To obtain survey results that
are projectable to the Form 3 universe, survey responses are weighted by strata and royalty. I
have analyzed the representation of systems carrying PTV distant signals among Bortz survey
respondents and have determined that the weighted royalties paid by the responding systems
carrying PTV signals over the 2010-13 period correspond closely to the total royalties actually
paid by all systems carrying PTV signals in the entire universe of Form 3 cable systems. See
Appendix Table A-5. As such, the McLaughlin/Blackburn reference to large royalty payers does
not explain the reason for the higher value attributed to PTV in the Horowitz surveys.
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programs broadcast only on PBS station […] to your cable system, what
percentage, if any, of the fixed dollar amount would you allocate for this type of
programming?
In formulating your percentage, please think about all of the factors we have been
discussing, including using this programming in your advertising and promotions
in 2013 to attract and retain customers, the importance of this programming to
you and your subscribers, and any other considerations you may have.

Remember you are only estimating the relative value of each type of
programming actually broadcast in 2013 on: [PTV station(s)].

Once you are done, we will review your allocations together. Let me know when
you are done.

Across all the distant stations you carry, and considering the value to your cable
system, what percentage, if any, of the fixed dollar amount would you allocate to:

“Programs broadcast only on PBS station(s) ___. Examples include Masterpiece
Classic: Downton Abbey Season III, Masterpiece Mystery!, PBS NewsHour, and
Sesame Street.”

As noted above, three quarters of the respondents to the PTV-only version of the

Horowitz survey did not make a 100 percent value allocation to this program type even though

this was the only type provided to them as a response option.25 See Table 11 below.

25 As noted above, respondents may have been confused by the question in these cases, since it
makes little sense to ask for an “allocation” of value when there is only one category.

Completed Surveys 2010 2011 2012 2013

Total:

2010-13

PTV-Only Systems 9 13 5 13 40

Allocated 100% 8 0 0 2 10

Allocated Less Than 100% 1 13 5 11 30
Less Than 100% % of Total 11.1% 100.0% 100.0% 84.6% 75.0%

Average Allocation 91.1% 54.2% 22.0% 25.4% 49.1%

Table 11. Allocation Summary for Horowitz Responding PTV-Only Systems, 2010-13
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However, in calculating weighted results for the Horowitz survey, Dr. Frankel created

“e-answers” for these systems in order to assign 100% of their royalties to PTV, rather than

using the respondents’ actual answers to the surveys.26 Using the actual responses of these

systems would lower the Horowitz PTV allocations by 1.7 percentage points in 2013, 0.7

percentage points in 2012, 1.9 percentage points in 2011 and 0.3 percentage points in 2010.

Stated otherwise, the weighted Horowitz results do not directly reflect the Horowitz

findings for these systems, but rather incorporate an adjustment that mirrors the

McLaughlin/Blackburn augmentation (see above) that has been applied to the Bortz survey

results in prior proceedings. However, the McLaughlin/Blackburn augmentation assures that an

appropriate weight is applied to the PTV-only (and Canadian-only) systems by attributing

weights to them that are consistent with the strata distribution of these systems as well as the

overall survey response rates.27 The Horowitz/Frankel methodology, on the other hand, relied on

the actual response rates achieved by Horowitz among these systems. In so doing,

Horowitz/Frankel over-weighted the PTV-only Systems by an average of approximately one

percentage point per year.28 This overweighting had the effect of further inflating the PTV share

in the survey results reported by Horowitz.

26 The approach used by Dr. Frankel is not described in his testimony, nor is the use of “e-
answers” acknowledged. However, the methodology employed is evident from a review of
underlying documents. See MPAA_2010.f90, MPAA_2011.f90, MPAA_2012.f90 and
MPAA_2013.f90.
27 Only one Canadian-only system responded to the survey over the four-year period (in 2011).
Therefore, inclusion of a Canadian-only questionnaire was of no consequence to the Horowitz
survey findings.
28 I asked CDC to calculate the weighted percentage of total royalties accounted for by PTV-only
respondents to the Horowitz surveys. On a weighted basis, CDC calculated that the PTV-only
respondents to the Horowitz surveys accounted for an average of 3.2% of total royalties. By
comparison, the PTV-only Systems included in the CDC Form 3 universe data used in the
Horowitz surveys and produced by Program Suppliers accounted for an average of just 2.15% of

Footnote continued on next page
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2. Inflation of PTV Share from a Single Outlier Response

The PTV share in the Horowitz surveys is largely dependent upon the responses from a

single MSO whose respondent in each year valued the PTV category much more highly than

other respondents. In each year, the respondent for that MSO alone accounted for between 15%

and 23% of the responses to the Horowitz survey.29 The surveys accounted for by this MSO’s

respondent in each year far outnumbered those accounted for by any other unique Horowitz

respondent in that year. Moreover, the allocations to the PTV category for this single MSO

averaged over 45% for 2010-2013 – a level that is more than four times the median Horowitz

PTV allocation of 10% and is a clear outlier in relation to the allocations typically assigned to the

category. As such, each year’s Horowitz findings for the PTV category are very sensitive to the

presence (or lack thereof) of a single individual. Specifically, if the responses of one respondent

were removed from the Horowitz results each year, the 2010-13 average Horowitz PTV

allocation would decline by almost five percentage points.

3. Valuation of Exempt Signals For which No Royalty Was Paid

In the Bortz surveys, the distant signals about which each respondent is questioned are

identified on the hard copy survey questionnaires (redacted copies of which have been produced

by JSC in these proceedings); Bortz identified these distant signals by reviewing the statements

Footnote continued from previous page

the total Form 3 universe royalties. See “JSC_CDC Analysis Version of
APKS_SUMMARYTABLE_2010-2013_5SEPT17.xlsx.”
29 Several other Horowitz survey respondents also answered on behalf of multiple systems.
Certain respondents to the Bortz survey answered on behalf of multiple systems as well,
although none of the Bortz respondents accounted for more than 7% of the responses in any
given year. See Appendix Tables A-3 and A-4. Moreover, Bortz respondents were in all cases
required to complete a separate survey for each system (even if its signal carriage pattern was
identical to another system for which they were responsible), which I understand was not the
case with the Horowitz respondents.
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of account that the sample systems filed with the Copyright Office. Program Suppliers, on the

other hand, have not produced completed hard copy questionnaires identifying the distant signals

that each Horowitz respondent was asked to value. Rather, in response to discovery requests

from JSC, Program Suppliers advised that the Horowitz interviewers relied upon electronic

spreadsheets that Cable Data Corporation (CDC) had created and that identified distant signals.30

A sample of these spreadsheets for the years 2010-13 is contained in Appendix C.

A review of these spreadsheets discloses an important difference between the years 2010-

11, on the one hand, and 2012-13, on the other hand. Specifically, the 2012-13 spreadsheets list

many signals that are identified in column T (Basis of Carriage) as having “exempt” status (i.e.,

as signals that cable systems carried without paying any Section 111 royalty, while the 2010-11

spreadsheets do not list any “exempt” distant signals).31

The Horowitz testimony (and underlying documents produced by Program Suppliers) do

not indicate one way or another whether interviewers asked the Horowitz respondents in 2012

and 2013 about all signals listed in the CDC spreadsheet for a given system, or whether they

somehow determined that the signals identified by the CDC spreadsheets as “exempt” should be

excluded. However, at least three Horowitz respondents in 2012 were asked to assign value to

the PTV program type when the only PTV signals listed in the CDC spreadsheet were identified

30 See April 12, 2017 letter from L. Plovnick to R. Garrett at 6-8.
31 When Congress amended Section 111 in 2010, it determined that CSOs should not be
required to pay royalties for multicast signals in certain circumstances, including where carriage
was made pursuant to an agreement entered into prior to June 30, 2009 between a trade
association representing cable systems and an association representing broadcast stations. See
https://www.copyright.gov/docs/stela/stela-faq.html. In 2005 the Association of Public
Television Stations (APTS) and the (then) National Cable & Telecommunications Association
(NCTA) entered into an agreement concerning the carriage of PTV station digital multicast
signals. See https://current.org/wp-content/uploads/archive-site/dtv/dtv0502ncta.shtml.
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as “exempt.”32 See Appendix D. This raises a question about whether all respondents for whom

exempt signals were listed were asked about those signals. This issue is important with respect

to the Horowitz PTV allocation because almost three-quarters of the multicast signals identified

by CDC as exempt are PTV multicast signals (“Exempt PTV Multicast Signals”). If Horowitz

respondents in 2012 and 2013 were asked to ascribe value to Exempt PTV Multicast Signals for

which they paid no Section 111 royalty, this would have represented more than 400 such signals

during those two years.33 Looked at another way, of the 244 Horowitz cable systems that carried

at least one PTV distant signal, 104 or 43% would have been asked to value at least one PTV

multicast distant signal for which they paid no royalty.34

VI. Adjustments to the 2010-13 Horowitz Surveys

As discussed above, there are substantial problems with the design of the Horowitz

surveys. Primary among these are the addition of a third Program Suppliers category (“Other

Sports”) that does not warrant inclusion as a distinct category, and the failure to even partially

account for the compensability of programming on WGNA. In addition, the Horowitz surveys

used examples that serve to bias the Horowitz survey results in favor of Program Suppliers (and

the Devotional claimants), and contain representation and survey execution errors that combine

to overstate the PTV allocation.

32 Bortz Media analysis of the CDC created document
APKS_MASKEDSAMPLE_distant_carriage_with_boc_and_ds_and_current_ds_and_stratum_b
oc_ExemptSep_2010_2013.xlsx.
33 Id.
34 The multicast signals CDC identified as exempt also included exempt commercial signals. Of
the 691 (410 in 2012 and 2013) Horowitz cable systems that carried at least one commercial
distant signal, 43 or 6.2% (10.5% in 2012 and 2013) would have been asked to value at least one
commercial multicast distant signal for which they paid no royalty.
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The issues related to improper examples and the creation of an “Other Sports” category

are most pronounced among surveys of WGN-only Systems and WGN/PTV-only Systems.

There is a substantial difference in the valuations given by Horowitz and Bortz WGN-only and

WGN/PTV-only respondents. See page 11 above. For the reasons discussed above, none of the

responses provided by the Horowitz respondents for WGN-only and WGN/PTV-only Systems

should be accorded any weight; rather, the Bortz WGN-only and WGN/PTV-only responses

provide a better estimate of relative valuations among these respondents. I have substituted the

Bortz WGN-only and WGN/PTV-only responses for the Horowitz WGN-only and WGN/PTV

only responses, and also excluded the Horowitz PTV-only responses in order to provide a basis

for comparing the Horowitz results with those obtained in the Bortz surveys. Table 12 and

Figure 5 below show this comparison.

Program Type Horowitz Bortz Horowitz Bortz Horowitz Bortz Horowitz Bortz Horowitz Bortz

Live Team Sports 38.1% 40.9% 32.7% 36.4% 32.4% 37.9% 37.5% 37.7% 35.2% 38.2%

News 19.5% 18.7% 15.6% 18.3% 19.6% 22.8% 18.5% 22.7% 18.3% 20.6%

Syndicated 15.6% 16.0% 17.5% 17.4% 13.4% 13.5% 12.2% 11.8% 14.7% 14.7%

Movies 15.3% 15.9% 15.4% 18.6% 11.6% 15.3% 10.8% 15.5% 13.3% 16.3%

Devotional 4.4% 4.0% 4.9% 4.5% 5.5% 4.8% 4.4% 5.0% 4.8% 4.6%

PTV 2.9% 4.4% 7.0% 4.7% 11.0% 5.1% 11.4% 6.2% 8.1% 5.1%

Canadian 0.0% 0.1% 0.0% 0.2% 0.9% 0.6% 0.4% 1.2% 0.3% 0.5%

Other Sports 4.2% NA 7.0% NA 5.6% NA 5.0% NA 5.5% NA

TOTAL 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

Columns may not add to total due to rounding.

*Horowitz WGN-only and WGN/PTV-only responses replaced with Bortz results for those system types; Horowitz PTV-only systems excluded.

Source: Bortz Report at 3; and JSC_CDC Analysis Version of APKS_SUMMARYTABLE_2010-2013_5SEPT17.xlsx

Table 12. Horowitz (Adjusted)* and Bortz Survey Response Comparison, 2010-13

2010 2011 2012 2013 Average: 2010-13
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The Horowitz errors underlying the PTV allocation are more difficult to illustrate

comparatively because it is unclear how adjustments for some of these allocations would affect

other programming categories. Even so, Table 13 and Figure 6 below compare the

McLaughlin/Blackburn augmented Bortz results with Horowitz results that include PTV-only

Systems (reflecting actual survey responses) and the WGN-only and WGN/PTV-only adjustment

previously described.

Program Type Horowitz Bortz Horowitz Bortz Horowitz Bortz Horowitz Bortz Horowitz Bortz

Live Team Sports 36.9% 39.1% 31.5% 34.9% 32.3% 37.5% 36.9% 37.0% 34.4% 37.1%

News 18.9% 17.8% 15.1% 17.5% 19.6% 22.6% 18.2% 22.3% 17.9% 20.1%

Syndicated 15.1% 15.3% 16.8% 16.7% 13.4% 13.4% 12.0% 11.6% 14.3% 14.2%

Movies 14.8% 15.2% 14.8% 17.9% 11.6% 15.1% 10.6% 15.2% 12.9% 15.8%

Devotional 4.3% 3.8% 4.7% 4.3% 5.5% 4.7% 4.3% 5.0% 4.7% 4.4%

PTV 6.1% 7.2% 9.5% 6.9% 11.1% 5.5% 12.7% 6.9% 9.9% 6.6%

Canadian 0.0% 1.6% 1.0% 1.9% 0.9% 1.2% 0.4% 2.1% 0.6% 1.7%

Other Sports 4.1% NA 6.7% NA 5.6% NA 4.9% NA 5.3% NA

TOTAL 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

Columns may not add to total due to rounding.

Source: Appendix Table A-2; and JSC_CDC Analysis Version of APKS_SUMMARYTABLE_2010-2013_5SEPT17.xlsx

*Horowitz WGN-only and WGN/PTV-only responses replaced with Bortz results for those system types; Horowitz PTV-only systems included, but adjusted for actual

universe weight.

Table 13. Horowitz (Adjusted)* and Revised Bortz McLaughlin/Blackburn Augmented Survey Response Comparison, 2010-13

2010 2011 2012 2013 Average: 2010-13
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by Distant Signal Program Type 2010-13
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*HorowiE WGN-only and WGN/PTV-only results replaced with BorE results for those system types; HorowiE PTV-only
results included but adjusted to reflect actual universe weight.

The remaining difference in the results is likely explained by the other, uncorrected

factors discussed in this testimony. Further, it is important to note that the results of both

surveys overstate the Program Suppliers and Devotional shares (at the expense of JSC, CTV and

PTV) due to the WGNA compensability issue - which is not fully accounted for in either survey.

Note also that the above calculations do not include any adjustment for the Exempt PTV Signal

issue discussed above.

I declare under penalty of perjury that the foregoing is true and correct.

Date
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APPENDIX A

Supporting Data Tables

PUBLIC VERSIONPublic Version



Rebuttal Testimony of James M. Trautman - A-2

Table A-1. Unique Distant Subscribers by Signal Type, 2010-13
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Table A-2. Comparison of Original and Adjusted Bortz and Horowitz Survey Allocations by Year, 2010-13

Program Type

Bortz

Survey

Horowitz

Survey

McLaughlin/

Blackburn

Augmented

Bortz

Revised

McLaughlin/

Blackburn

Augmented

Bortz*

Revised

McLaughlin/

Blackburn

Augmented

Bortz (Exc.

3.75)

Horowitz-

Adjusted**

Horowitz-

Adjusted (ex.

PTV-only)***

Live Team Sports 40.9% 31.9% 39.0% 39.1% 38.6% 36.8% 38.0%

News 18.7% 12.4% 17.8% 17.8% 17.6% 18.8% 19.4%

Syndicated 16.0% 20.3% 15.2% 15.3% 15.1% 15.3% 15.8%

Movies 15.9% 17.2% 15.1% 15.2% 15.0% 14.9% 15.4%

Devotional 4.0% 6.8% 3.8% 3.8% 3.8% 4.2% 4.4%

PTV 4.4% 3.8% 7.5% 7.2% 8.3% 5.8% 2.9%

Canadian 0.1% 0.0% 1.6% 1.6% 1.6% 0.0% 0.0%

Other Sports NA 6.8% NA NA NA 4.1% 4.2%

TOTAL 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

Program Type

Bortz

Survey

Horowitz

Survey

McLaughlin/

Blackburn

Augmented

Bortz

Revised

McLaughlin/

Blackburn

Augmented

Bortz*

Revised

McLaughlin/

Blackburn

Augmented

Bortz (Exc.

3.75)

Horowitz-

Adjusted**

Horowitz-

Adjusted (ex.

PTV-only)***

Live Team Sports 36.4% 27.1% 34.2% 34.9% 34.5% 31.4% 32.6%

News 18.3% 12.9% 17.2% 17.5% 17.3% 15.1% 15.6%

Syndicated 17.4% 17.6% 16.3% 16.7% 16.5% 16.8% 17.4%

Movies 18.6% 11.4% 17.5% 17.9% 17.6% 14.8% 15.4%

Devotional 4.5% 5.9% 4.2% 4.3% 4.2% 4.7% 4.9%

PTV 4.7% 13.3% 8.7% 6.9% 8.0% 9.4% 7.0%

Canadian 0.2% 1.0% 1.8% 1.9% 1.9% 1.0% 0.0%

Other Sports NA 10.8% NA NA NA 6.8% 7.0%

TOTAL 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

2010

2011

PUBLIC VERSIONPublic Version



Rebuttal Testimony of James M. Trautman - A-4

Program Type

Bortz

Survey

Horowitz

Survey

McLaughlin/

Blackburn

Augmented

Bortz

Revised

McLaughlin/

Blackburn

Augmented

Bortz*

Revised

McLaughlin/

Blackburn

Augmented

Bortz (Exc.

3.75)

Horowitz-

Adjusted**

Horowitz-

Adjusted (ex.

PTV-only)***

Live Team Sports 37.9% 25.5% 37.0% 37.5% 37.1% 32.2% 32.6%

News 22.8% 15.7% 22.3% 22.6% 22.4% 19.5% 19.7%

Syndicated 13.5% 16.0% 13.2% 13.4% 13.2% 13.2% 13.3%

Movies 15.3% 12.1% 14.9% 15.1% 15.0% 11.4% 11.5%

Devotional 4.8% 5.7% 4.6% 4.7% 4.7% 5.5% 5.6%

PTV 5.1% 15.1% 6.9% 5.5% 6.5% 11.7% 10.7%

Canadian 0.6% 0.9% 1.2% 1.2% 1.2% 0.9% 0.9%

Other Sports NA 9.0% NA NA NA 5.7% 5.8%

TOTAL 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

Program Type

Bortz

Survey

Horowitz

Survey

McLaughlin/

Blackburn

Augmented

Bortz

Revised

McLaughlin/

Blackburn

Augmented

Bortz*

Revised

McLaughlin/

Blackburn

Augmented

Bortz (Exc.

3.75)

Horowitz-

Adjusted**

Horowitz-

Adjusted (ex.

PTV-only)***

Live Team Sports 37.7% 35.3% 36.1% 37.0% 36.6% 36.9% 38.8%

News 22.7% 9.5% 21.7% 22.3% 22.0% 18.2% 19.2%

Syndicated 11.8% 16.3% 11.3% 11.6% 11.4% 11.9% 12.5%

Movies 15.5% 12.4% 14.8% 15.2% 15.0% 10.6% 11.1%

Devotional 5.0% 3.5% 4.8% 5.0% 4.9% 4.3% 4.5%

PTV 6.2% 15.4% 9.1% 6.9% 8.0% 12.9% 8.4%

Canadian 1.2% 0.4% 2.0% 2.1% 2.1% 0.4% 0.4%

Other Sports NA 7.4% NA NA NA 4.9% 5.1%

TOTAL 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

Note: Columns may not add to total due to rounding.

**Horowitz WGN-only and WGN/PTV-only responses replaced with Bortz results for those system types; Horowitz PTV-only

systems included, but adjusted for actual universe weight.

***Horowitz WGN-only and WGN/PTV-only responses replaced with Bortz results for those system types; Horowitz PTV-only

systems excluded.

*Adjusts McLaughlin results to account for Horowitz survey allocations of less than 100% for

PTV-only respondents.

2012

2013

Table A-2 (Continued). Comparison of Original and Adjusted Bortz and Horowitz Survey Allocations by Year, 2010-13
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Completed Surveys 2010 2011 2012 2013

Total:

2010-13

B ortz Surveys:

Responding Systems 163 161 170 160 654

Unique Respondents 68 81 74 72 295

H orowitz Surveys:

Responding Systems 123 182 228 200 733
Unique Respondents 34 49 42 38 163

Table A-3. Number of Unique Respondents and Responding Systems to Bortz and

Horowitz Surveys, 2010-13

Sources: JSC_2010_2013_Masked_withDistantStations_MSOchanges_13July2017.xlsx; and

JSC00008255.
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Respondent Number of Percent Respondent Number of Percent Respondent Number of Percent Respndent Number of Percent

Number Systems of Total Number Systems of Total Number Systems of Total Number Systems of Total

16 11 6.7% 35 28 22.8% 9 10 6.2% 43 27 14.8%

37 9 5.5% 32 12 9.8% 44 8 5.0% 49 19 10.4%

39 8 4.9% 40 12 9.8% 15 7 4.3% 10 13 7.1%

2 6 3.7% 37 8 6.5% 70 6 3.7% 35 10 5.5%

68 6 3.7% 39 7 5.7% 72 6 3.7% 16 8 4.4%

34 5 3.1% 7 6 4.9% 10 5 3.1% 26 8 4.4%

49 5 3.1% 24 5 4.1% 14 5 3.1% 41 7 3.8%

50 5 3.1% 31 5 4.1% 30 5 3.1% 32 6 3.3%

56 5 3.1% 11 3 2.4% 67 5 3.1% 39 6 3.3%

59 5 3.1% 23 3 2.4% 53 4 2.5% 46 6 3.3%

14 4 2.5% 27 3 2.4% 64 4 2.5% 23 5 2.7%

26 4 2.5% 4 3 2.4% 77 4 2.5% 5 5 2.7%

67 4 2.5% 9 3 2.4% 81 4 2.5% 11 4 2.2%

6 3 1.8% 12 2 1.6% 22 3 1.9% 25 4 2.2%

8 3 1.8% 13 2 1.6% 24 3 1.9% 31 4 2.2%

11 3 1.8% 14 2 1.6% 33 3 1.9% 44 4 2.2%

23 3 1.8% 18 2 1.6% 57 3 1.9% 12 3 1.6%

36 3 1.8% 26 2 1.6% 59 3 1.9% 15 3 1.6%

44 3 1.8% 38 2 1.6% 76 3 1.9% 24 3 1.6%

47 3 1.8% 5 2 1.6% 7 2 1.2% 38 3 1.6%

52 3 1.8% 10 1 0.8% 18 2 1.2% 14 2 1.1%

58 3 1.8% 16 1 0.8% 20 2 1.2% 18 2 1.1%

12 2 1.2% 17 1 0.8% 27 2 1.2% 22 2 1.1%

19 2 1.2% 22 1 0.8% 41 2 1.2% 28 2 1.1%

20 2 1.2% 25 1 0.8% 43 2 1.2% 29 2 1.1%

25 2 1.2% 28 1 0.8% 45 2 1.2% 30 2 1.1%

30 2 1.2% 29 1 0.8% 75 2 1.2% 34 2 1.1%

38 2 1.2% 33 1 0.8% 1 1 0.6% 36 2 1.1%

43 2 1.2% 36 1 0.8% 2 1 0.6% 37 2 1.1%

53 2 1.2% 6 1 0.8% 3 1 0.6% 40 2 1.1%

60 2 1.2% 8 1 0.8% 4 1 0.6% 7 2 1.1%

61 2 1.2% 5 1 0.6% 1 1 0.5%

62 2 1.2% TOTAL 123 100.0% 6 1 0.6% 13 1 0.5%

64 2 1.2% 8 1 0.6% 17 1 0.5%

4 2 1.2% 11 1 0.6% 19 1 0.5%

1 1 0.6% 12 1 0.6% 2 1 0.5%

3 1 0.6% 13 1 0.6% 27 1 0.5%

5 1 0.6% 16 1 0.6% 3 1 0.5%

7 1 0.6% 17 1 0.6% 33 1 0.5%

9 1 0.6% 19 1 0.6% 4 1 0.5%

10 1 0.6% 21 1 0.6% 45 1 0.5%

13 1 0.6% 23 1 0.6% 6 1 0.5%

15 1 0.6% 25 1 0.6% 8 1 0.5%

17 1 0.6% 26 1 0.6%

18 1 0.6% 28 1 0.6% TOTAL 182 100.0%

21 1 0.6% 29 1 0.6%

22 1 0.6% 31 1 0.6%

24 1 0.6% 32 1 0.6%

27 1 0.6% 34 1 0.6%

28 1 0.6% 35 1 0.6%

29 1 0.6% 36 1 0.6%

31 1 0.6% 37 1 0.6%

32 1 0.6% 38 1 0.6%

33 1 0.6% 39 1 0.6%

35 1 0.6% 40 1 0.6%

40 1 0.6% 42 1 0.6%

41 1 0.6% 46 1 0.6%

42 1 0.6% 47 1 0.6%

45 1 0.6% 48 1 0.6%

46 1 0.6% 49 1 0.6%

48 1 0.6% 50 1 0.6%

51 1 0.6% 51 1 0.6%

54 1 0.6% 52 1 0.6%

55 1 0.6% 54 1 0.6%

57 1 0.6% 55 1 0.6%

63 1 0.6% 56 1 0.6%

65 1 0.6% 58 1 0.6%

66 1 0.6% 60 1 0.6%

61 1 0.6%

TOTAL 163 100.0% 62 1 0.6%

63 1 0.6%

65 1 0.6%

66 1 0.6%

68 1 0.6%

69 1 0.6%

71 1 0.6%

73 1 0.6%

74 1 0.6%

78 1 0.6%

79 1 0.6%

80 1 0.6%

TOTAL 161 100.0%

Sources: Bortz Respondent Data Provided to CDC (CRB 2010 Combined; CRB 2011 Combined; CRB 2012 Combined; and 2013 Combined); and

JSC_2010_2013_Masked_withDistantStations_MSOchanges_13July2017.xlsx.

Table A-4. Detailed Unique Respondent Summary

2010 2011

Bortz Horowitz Bortz Horowitz
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Respondent Number of Percent Respondent Number of Percent Respondent Number of Percent Respndent Number of Percent

Number Systems of Total Number Systems of Total Number Systems of Total Number Systems of Total

20 9 5.3% 47 36 15.8% 48 7 4.4% 54 38 19.0%

19 7 4.1% 25 25 11.0% 70 7 4.4% 44 20 10.0%

27 7 4.1% 32 13 5.7% 10 6 3.8% 37 17 8.5%

4 6 3.5% 36 13 5.7% 16 6 3.8% 68 15 7.5%

9 6 3.5% 37 12 5.3% 22 5 3.1% 43 12 6.0%

33 6 3.5% 39 12 5.3% 13 4 2.5% 69 12 6.0%

18 5 2.9% 54 12 5.3% 20 4 2.5% 48 10 5.0%

60 5 2.9% 53 11 4.8% 21 4 2.5% 32 8 4.0%

65 5 2.9% 35 7 3.1% 25 4 2.5% 49 8 4.0%

67 5 2.9% 28 6 2.6% 39 4 2.5% 20 4 2.0%

30 4 2.4% 42 6 2.6% 55 4 2.5% 36 4 2.0%

49 4 2.4% 44 6 2.6% 61 4 2.5% 46 4 2.0%

51 4 2.4% 26 5 2.2% 66 4 2.5% 17 3 1.5%

59 4 2.4% 33 5 2.2% 23 4 2.5% 28 3 1.5%

61 4 2.4% 51 5 2.2% 6 3 1.9% 3 3 1.5%

63 4 2.4% 15 4 1.8% 9 3 1.9% 5 3 1.5%

71 4 2.4% 16 4 1.8% 24 3 1.9% 52 3 1.5%

11 3 1.8% 2 4 1.8% 26 3 1.9% 62 3 1.5%

16 3 1.8% 27 4 1.8% 33 3 1.9% 2 2 1.0%

17 3 1.8% 31 4 1.8% 36 3 1.9% 21 2 1.0%

23 3 1.8% 18 3 1.3% 65 3 1.9% 22 2 1.0%

26 3 1.8% 3 3 1.3% 68 3 1.9% 27 2 1.0%

31 3 1.8% 49 3 1.3% 8 3 1.9% 41 2 1.0%

41 3 1.8% 1 2 0.9% 5 2 1.3% 53 2 1.0%

12 2 1.2% 11 2 0.9% 7 2 1.3% 64 2 1.0%

14 2 1.2% 12 2 0.9% 17 2 1.3% 1 1 0.5%

40 2 1.2% 30 2 0.9% 19 2 1.3% 11 1 0.5%

43 2 1.2% 38 2 0.9% 29 2 1.3% 12 1 0.5%

45 2 1.2% 45 2 0.9% 34 2 1.3% 15 1 0.5%

46 2 1.2% 10 1 0.4% 40 2 1.3% 23 1 0.5%

50 2 1.2% 14 1 0.4% 41 2 1.3% 25 1 0.5%

56 2 1.2% 22 1 0.4% 43 2 1.3% 26 1 0.5%

62 2 1.2% 24 1 0.4% 44 2 1.3% 31 1 0.5%

72 2 1.2% 29 1 0.4% 47 2 1.3% 34 1 0.5%

1 1 0.6% 34 1 0.4% 53 2 1.3% 39 1 0.5%

2 1 0.6% 40 1 0.4% 54 2 1.3% 40 1 0.5%

3 1 0.6% 46 1 0.4% 59 2 1.3% 51 1 0.5%

5 1 0.6% 5 1 0.4% 71 2 1.3% 57 1 0.5%

6 1 0.6% 50 1 0.4% 72 2 1.3% 59 1 0.5%

7 1 0.6% 55 1 0.4% 52 2 1.3% 7 1 0.5%

8 1 0.6% 7 1 0.4% 1 1 0.6% 71 1 0.5%

10 1 0.6% 8 1 0.4% 2 1 0.6%

13 1 0.6% 3 1 0.6% TOTAL 200 100.0%

15 1 0.6% TOTAL 228 100.0% 4 1 0.6%

21 1 0.6% 11 1 0.6%

22 1 0.6% 12 1 0.6%

24 1 0.6% 14 1 0.6%

25 1 0.6% 15 1 0.6%

74 1 0.6% 18 1 0.6%

28 1 0.6% 27 1 0.6%

29 1 0.6% 28 1 0.6%

32 1 0.6% 30 1 0.6%

34 1 0.6% 31 1 0.6%

35 1 0.6% 32 1 0.6%

36 1 0.6% 35 1 0.6%

37 1 0.6% 37 1 0.6%

38 1 0.6% 38 1 0.6%

39 1 0.6% 42 1 0.6%

42 1 0.6% 45 1 0.6%

44 1 0.6% 46 1 0.6%

47 1 0.6% 49 1 0.6%

48 1 0.6% 50 1 0.6%

52 1 0.6% 51 1 0.6%

53 1 0.6% 56 1 0.6%

54 1 0.6% 57 1 0.6%

55 1 0.6% 58 1 0.6%

57 1 0.6% 60 1 0.6%

58 1 0.6% 62 1 0.6%

64 1 0.6% 63 1 0.6%

66 1 0.6% 64 1 0.6%

68 1 0.6% 67 1 0.6%

69 1 0.6% 69 1 0.6%

70 1 0.6%

73 1 0.6% TOTAL 160 100.0%

TOTAL 170 100.0%

Table A-4 (Continued). Detailed Unique Respondent Summary

Sources: Bortz Respondent Data Provided to CDC (CRB 2010 Combined; CRB 2011 Combined; CRB 2012 Combined; and 2013 Combined); and

JSC_2010_2013_Masked_withDistantStations_MSOchanges_13July2017.xlsx.

Bortz Horowitz

20132012

Bortz Horowitz
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Table A-5. Bortz Survey Representation of Cable Systems with PTV Distant Signal

Total Royalties for

Cable Systems with

1+ PTV and 1+ U.S.

Commercial Distant

Signals

Percent of

Royalties for All

Systems with 1+

U.S. Commercial

Distant Signals

Total Royalties for

Cable Systems with

1+ PTV and 1+ U.S.

Commercial Distant

Signals

Percent of

Royalties for All

Systems with 1+

U.S. Commercial

Distant Signals

2010 $40,832,984 48.7% $39,829,778 47.5%

2011 $55,287,762 61.4% $50,998,530 56.6%

2012 $60,806,312 63.1% $63,347,906 65.7%

2013 $62,326,917 62.7% $67,059,062 67.5%

2010-13 $219,253,975 59.3% $221,235,276 59.8%

**Based on CDC 12-16 data.

Bortz Survey Universe Projection* Actual Form 3 Universe**

*Projections are based on the distribution of PTV-carrying systems in the Bortz respondent pool.
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APPENDIX B.

WGNA Compensable Programs and Categorization in Dr. Gray’s Database
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APPENDIX C.

Samples of CDC Distant Signal Lists Relied Upon by Horowitz Interviewers
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Source: MPAA_F3_Study_Details_20131_AllF3wDist_29April2014.xls.
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Source: MPAA_F3_Study_Details_20121-Allform3sys_wDist_9May2013.xls.
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Source: MPAA_2011_1_F3StudyDetails_FINAL_16Apr2012.xlsx.
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Source: MP_2010-1_ALLF3sys_DistantCarriage_17May11.xlsx.
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APPENDIX D.

Sample of Masked CDC Data Identifying Horowitz Respondents With Exempt PTV Signals
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Source:

APKS_MASKEDSAMPLE_distant_carriage_with_boc_and_ds_and_current_ds_and_stratum_boc_ExemptSep_2010_2013.xlsx.

sys_id_randGR6A GR6B GR6C GR6D GR6E GR6F GR6G GR6H F40 F35 N1 N2 N3 N4 N5 N6 N7 N8 E1 E2 E3 E4 E5 E6

S-905378 25 10 5 25 10 10 15 100 KBSV-DT [I] (D) KBSV-DT1 [E] (E)

S-566038 45 0 0 50 0 5 0 100 WBTW-DT [N] (D) WFPX-DT [I] (D) WGN-DT [I] (D) WILM-LP [N] (D) WITN-DT [N] (D) WTVD-DT [N] (D) WUVC-DT [I] (D) WUNC-DT2 [E] (E) WUNC-DT3 [E] (E) WUNC-DT4 [E] (E)

S-398388 45 0 0 50 0 5 0 100 WAUG-LP [I] (D) WGN-DT [I] (D) WMBF-DT [N] (D) WNCN-DT [N] (D) WPDE-DT [N] (D) WUVC-DT [I] (D) WWMB-DT [I] (D) WMBF-DT2 [I] (E) WMBF-DT3 [I] (E) WPDE-DT2 [N] (E) WUNC-DT2 [E] (E) WUNC-DT3 [E] (E) WUNC-DT4 [E] (E)

Response Key: Signal Carriage Key:

GR6A = News [I] = Independent

GR6B = Syndicated Series [N] = Network

GR6C = Movies [E] = PTV/Educational

GR6D = Live Team Sports

GR6E = Other Sports (D) = Distant (Royalty Paying)

GR6F = Devotional (E) = Exempt

GR6G = PBS

GR6H = Canadian
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3 

P R O C E E D I N G S 

(9:13 a.m.) 

JUDGE BARNETT : Please be seated. I 

232 

4 apologize for the late start. We were sort of 

5 hoping Ms. Whitt l e would appear. We haven't 

6 heard from her, and it's highly unusual. But 

7 we will proceed as most of the exhibits, I 

8 think, at least for the beginning, are agreed 

9 and admitted, so we. can proceed. 

10 Before ~e do that, we have conferred 

11 and deliberated with regard to the SDC motion 

12 to strike the third errata to Dr. Gray's 

13 written rebuttal testimony. It is our 

14 conclusion that the third errata is not merely 

15 an effort to correct typographical errors or 

16 minor discrepancies. Rather, it is a new 

17 analysis by Dr. Gray. 

18 And it is too late in this proceeding 

19 to have a new analysis introduced, and for that 

20 reason we will grant the motion of SDC and not 

21 consider the third errata in this proceeding. 

22 I think that means you can figure out 

23 then which of those exhibits that were in limbo 

24 will be admitted, although there may still be 

25 some that are on the fence, and that's fine . 
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( 

( 

1 

' 2 

3 

And so we are beginning with 

Mr. Trautman; is that correct? 

MR. LAANE: That's correct, Your 

4 Honor. 

5 

6 

JUDGE BARNETT: All right. 

Before you're seated, if you could 

7 please raise your right hand. 

8 Whereupon--

9 JAMES TRAUTMAN, 

233 · 

10 having been first duly sworn, was examined and 

11 testified as follows: 

12 MR. LAANE: Good morning, Your Honors. 

13 It has been a while since we last spoke . I'm 

14 Sean Laane for the Joint Sports Claimants. 

15 DIRECT EXAMINATION 

16 BY MR . LAANE: 

17 Q. Mr. Trautman, would you please 

18 introduce yourself to the Judges? 

19 A . My names is James Trautman, and I am 

20 managing director of Bortz Media & Sports 

21 Group. 

22 Q. And could you please give us a brief 

23 overview of your educational background? 

24 A. Sure. I have a Bachelor's degree in 

25 economics from Claremont McKenna College and an 
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1 MBA from the University of Colorado. 

2 Q. And what is Bortz Media & Sports 

3 Group? 

4 A. Bortz Media & Sports Group is a 

5 research and consulting firm that assists 

6 clients in the media and sports industries with 

7 respect to issues relating to valuation, 

8 business development, market analysis, survey 

9 research, and a variety of other areas. 

10 Q. 

11 Media? 

12 

13 

14 

A. 

Q. 

A. 

How long have you been with Bortz 

In one form or another, since 1983. 

And what do you do at Bortz Media? 

I am -- I direct the media and 

15 entertainment practice at the firm. And my 

16 responsibilities include working with clients 

17 in the content, content owners, programming 

18 networks, cable system operators, industry 

19 associations, broadcast stations, and the like. 

20 JUDGE BARNETT: Mr . Laane, could you 

21 move that microphone directly in front? 

22 Thanks. 

23 MR. LAANE: Is that better? Is that 

24 better, Your Honor? 

25 JUDGE BARNETT: A little bit -- yeah, 
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( 

1 is it on? It is on. Okay. That's -- more 

2 

3 

centrally located would be good. Thank you. 

MR. LAANE: All right. 

4 BY MR. LAANE: 

5 Q. And is part of what you do in your 

6 work market research and analysis? 

235 

7 A. Yes, it is. And that includes survey 

8 research as well as analysis of industry trends 

9 and other types of market analysis. 

10 Q. Okay. And do you perform valuation of 

11 both networks and programming? 

12 A. Yes. We value content rights ·on 

13 behalf of owners of content and then we have 

14 been asked to provide fair market valuation, 

15 valuations of programming networks, broadcast 

16 stations, and cable systems. 

17 Q. Now, you mentioned your market 

18 analysis works includes survey research. What 

19 types of survey research do you do at Bortz 

20 Media? 

21 A . We occasionally do consumer research 

22 but typically are engaged in overseeing 

23 business-to-business research and typically 

24 through telephone interviewing methodology. 

25 Q. And how long have you been engaged in 
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1 doing survey research work? 

2 A. Really since the beginning of my 

3 career. 

4 Q. Now, putting to one side for the 

5 moment the surveys that you've done for these 

6 copyright royalty proceedings, about how many 

7 surveys have you done for your media industry 

8 clients? 

9 A. We've completed approximately 75 

10 survey research assignments . 

11 Q. And do you represent businesses on 

12 both the programming side and on the operator 

13 or distribution side of the media industry? 

14 A. Yes, we do. We represent -- we have 

15 represented programming networks including 

16 ESPN, Discovery, the former Scripps Networks, 

17 A&E, MTV Networks, and a number of others. And 

18 on the CSO or operator side of the business, 

19 we've worked with Comcast, Cox Communications, 

20 the former Time Warner Cable prior to its 

21 acquisition by Charter, a number of other 

22 smaller cable operators, and the industry 

23 association, the NCTA. 

24 Q. That's, I guess, the group that now 

25 calls themselves the Internet and Television 
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( 

1 Association? 

2 

3 

A. 

Q. 

That's correct. 

Okay. And they used to be the 

4 National Cable Television Association? 

5 A. They were the National Cable 

6 Television Association and then the National 

7 Cable and Telecommunications Association. 

8 Q. Okay. How about television 

237 

9 broadcasters? Can you give us some examples of 

10 your television broadcaster clients? 

11 A. Sure. We've been retained by both the 

12 ABC and CBS broadcast networks, and also by 

13 station groups including Gannett, Tribune, and 

Landmark Communications. 1 4 

15 And we've also worked with PBS and the 

16 Corporation for Public Broadcasting as well as 

17 individual stations there including and the 

18 association, the association for Public 

19 Television stations. 

20 Q. Now, turning to these copyright 

21 royalty matters, have Bortz Media and you been 

22 involved in previous Copyright Royalty Board 

23 proceedings? 

24 A. Yes, going back to the 1983 

25 proceeding, in fact. 
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Q. And have you testified in previous 1 

2 cable royalty distribution proceedings before 

3 today? 

4 A. Yes, I testified in the 1990 to '92, 

5 1998-'99, and 2004-'05 proceedings . 

6 Q. And what, just in general terms, did 

7 you testify about in those proceedings? 

8 A. The central feature of my testimony 

9 was the cable operator surveys that we 

238 

10 performed on an annual basis in those years and 

11 the years leading up to the current proceeding. 

12 Q. And in those proceedings, were you 

13 offered as an expert witness and accepted to 

14 

15 

16 

testify as an expert? 

A. Yes, I was. 

MR. LAANE: Your Honors, we would 

17 offer Mr. Trautman as an expert in market 

18 research, including survey research, applied 

19 market analysis, and valuation in the cable and 

20 broadcast television industries. 

21 JUDGE BARNETT : Hearing no objection, 

22 Mr. Trautman is so qualified. 

23 BY MR. LAANE: 

24 Q. Mr. Trautman, what was your assignment 

25 in the proceeding we ' re here for today? 
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( 

A. Well, it was twofold. First, it was 1 

2 to conduct cable operator surveys for the 

3 period from 2010 to 2013 and to prepare a 

4 detailed report summarizing the findings of 

5 those surveys and the methodology. 

6 And then the second aspect of my 

7 assignment was to review testimony from other 

8 parties relating to that -- that research and 

9 provide written rebuttal testimony addressing 

10 that. 

11 MR. LAANE : If I may approach the 

12 witness just to give him a binder with his 

13 testimony. 

14 

15 

JUDGE BARNETT: You may. 

MR. LAANE: Thank you. Would the 

16 court reporter like a copy? 

17 BY MR. LAANE: 

18 Q. Mr. Trautman, I am handing you what 

19 has already been admitted in this matter as 

239 

20 Exhibits 1000, 1001, and 1002. Could you first 

21 please tell us what Exhibits 1000 and 1001 are? 

22 A. Exhibits 1000 and 1001 are my written 

23 direct testimony and the accompanying report 

24 addressing cable operator valuation of distant 

25 signal non-network programming. 
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Okay. And what is Exhibit 1002? 1 

2 

3 

Q . 

A. 

Q. 

That is my written rebuttal testimony. 

And what was your role in the 

4 preparation of Exhibits 1000, 1001, and 1002? 

5 A. I had direct responsibility for the 

6 preparation of all of those. 

7 Q. And do you declare that Exhibits 1000 

8 and 1001, your written direct testimony, 

9 including the incorporated Bortz report, are 

10 true and correct and of your personal 

11 knowledge? 

12 

13 

14 

A. 

Q . 

I do. 

And do you declare that Exhibit 1002, 

your written rebuttal testimony, is true and 

15 correct and of your personal knowledge? 

16 

17 

A. 

Q. 

I do. 

Okay. Thank you, Mr. Trautman. 

18 Now what I would like to do is focus 

19 in a bit more on your Bortz survey discussed in 

20 Exhibit 1001. What is the question your 

21 research is seeking to answer? 

22 A. We are seeking in our cable operator 

23 survey to determine how cable operators would 

24 have valued distant signal programming in a 

25 free market, absent compulsory licensing. 
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( 

( 

1 

2 

3 

Q. And what methodology did you use to 

address that question? 

A. Well, we're seeking to obtain a 

4 relative valuation, so we chose to use what's 

5 referred to as a constant sum methodology for 

6 the key survey question. 

241 

7 Q. Okay. And why did you use a constant 

8 sum question in the survey? 

9 A. We feel -- while it's certainly an 

10 accepted market research tool, but in addition 

11 to that, we feel that it's particularly suited 

12 to allocation of value particularly in 

13 instances where you want to get proportionate 

14 

15 

relative value allocations. 

Q. Now, putting to one side these 

16 proceedings, just in your regular work for your 

17 media industry clients, is a constant sum 

18 survey a technique that you use? 

19 A. Yes, we use it -- we have used it on a 

20 number of occasions, but we -- in particular, 

21 we feature it in a annual cable advertising 

22 study that we do on behalf of cable networks. 

23 Q. Is the Bortz survey something that you 

24 came up with and designed on your own or did 

25 you also have input and expertise from others? 
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1 

2 

A. No, we've -- we've had considerable 

input going all the way back to the initial 

3 survey conducted in addressing the 1983 

4 proceeding. That initial input was from two 

5 professors at the University of Denver. 

6 Subsequently, in terms of making 

242 

7 refinements and improvements to the survey, we 

8 consulted with Dr. Gregory Duncan from the 

9 University of California, Berkeley, 

10 Dr. Angeline Li, who was the former head of 

11 market research at Cox Communications, a 

12 leading cable industry CSO, and we ' ve consulted 

13 with Sam Book, who was a market research expert 

14 at Malarkey-Taylor Associates, and Dr. Len Reid 

15 from the University of Georgia, and others. 

16 Q. Now, I want to get into the 

17 methodology in a little bit more detail in a 

18 minute, but first let ' s take a look at the 

19 bottom line results of the survey. 

20 If you could turn to Table I-1 of page 

21 3 of your report. 

22 And, Jeff, if you could please put 

23 that up on the screen. 

24 So, Mr . Trautman, can you just, you 

25 know, walk us through these results and explain 
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1 what they mean? 

A. Sure. Well, the columns associated 

with each year report the point estimate 

results from the key allocation question from 

2 

3 

4 

5 

6 

7 

the - - obtained from the survey respondents for 

each year in which we conducted the survey. 

And then the column on the right just 

8 reflects the average of those four years. 

9 Q. So, for example, if we look at 2010, 

10 the figure 40.9 percent for live professional 

11 and college team sports, what does that figure 

12 mean? 

13 

14 

15 

A. Well, that suggests that in 2010 that 

cable operators would have allocated 

approximately 41 percent of the relative value 

16 of their distant signal non-network programming 

17 to that live team sports category and then, as 

18 you can see down the line, it would have been 

19 approximately 19 percent to news and public 

20 affairs programs, approximately 16 percent to 

21 each of the movies and syndicated shows, 

22 series, and specials categories, and 

23 4.4 percent to PBS or Public Television, 

24 4 percent to devotional and religious 

25 programming, and 0.1 percent to the programming 
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1 on Canadian signals. 

Q . All right. Thank you . 2 

3 And if you could turn to the next page 

4 of your report, I wanted to ask you about 

5 Figure I-1. And what is this graph showing us? 

6 A. Well, this graph compares the average 

7 shown on that previous table for 2010 to 2013 

8 to the average from the cable operator surveys 

9 that we conducted during -- for the 2004-'05 

10 proceeding. 

11 And you can see in looking at the 

12 graph that there were some changes in the 

13 responses in that the valuations on average for 

14 2010 to 2013 went up for live team sports and 

15 news and public affairs, as well as PBS, and 

16 went down for the movies, syndicated shows, 

17 series, and specials, and devotional and 

18 religious categories. 

19 Q. And do you have an opinion on the 

20 likely reasons for those changes between the 

21 two periods? 

22 A. Sure . I believe that there were at 

23 least two contributing factors. One is an 

24 important improvement that we made to the 2010 

25 to '13 surveys, where we were -- came to the 
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1 realization that there was a declining amount 

2 of compensable programming on WGN America and 

3 we had also recognized that that was an issue 

4 that the Judges had raised in the 1 04- 1 05 

5 proceeding, and so we came up with a method for 

6 identifying the compensable programming on WGN 

7 America when it was the only signal carried . 

8 And I believe that contributed to 

9 these qhanges. And then, in addition to that, 

10 I think overall marketplace trends were a 

11 factor. During this time frame, the access to 

12 many forms of scripted programming and 

13 entertainment proliferated widely and the 

14 ability to make use of DVR technology and 

15 on-demand technology became more widely 

16 available and more widely used . And all of 

17 those factors diminished in my experience the 

18 relative value of other types of programming in 

19 comparison with live programming, particularly 

20 including live team sports. 

21 Q. Turning now to a little more detail on 

22 the methodology, can you just give us an 

23 overview on how the survey sample is selected? 

24 A. Yes. The survey sample is a 

25 stratified random sample, and we use a 
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1 stratified sample for the purpose of obtaining 

2 the most precise estimates that we can by 

3 sampling proportionally more of the largest 

4 royalty payers in relation to the systems that 

5 pay smaller amounts in royalties. 

6 Q. And if we could take a look at Figure 

7 III-5 at page 38 of your report. And what does 

8 this reflect? 

9 A. Sorry, I am slower than the screen. 

10 This shows the percentage of the total Form 3 

11 royalties that are represented in the samples, 

12 the cable operator survey samples that we draw 

13 in each year. 

14 

15 

And what you can see here is that we 

have always had very robust samples. For 

16 example, in 1 04 and 1 05, we were -- kept -- we 

17 were taking samples that accounted for so to 

18 55 percent of the total royal ty pool, but that 

19 percentage, due in part to industry 

20 consolidation, has increased substantially, so 

21 that from 2010 to 2013, our samples actually 

22 accounted for between 70 and 85 percent of the 

23 total Form 3 royalties. 

24 Q. Now, did you see Dr. Frankel's 

25 assertion in his amended written rebuttal 
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1 testimony that you should have included all 

2 should not have included all Form 3 systems in 

3 the sampling frame, but instead should have 

4 excluded systems carrying no distant signals? 

5 

6 

A . 

Q . 

I did see that, yes. 

Okay. Could you please explain why 

7 you concluded it was appropriate to include all 

8 Form 3 systems in your sampling frame? 

9 A. Well, I think, first of all, it's 

10 important to note that we -- we initially 

11 sampled from a base of all Form 3 systems and 

12 then exclude the systems with zero distant 

13 signals, just as Dr. Frankel suggests, but we 

14 felt and have always fe l t that it ' s important 

15 to go directly to the source in terms of the 

16 signaling information. And to do that, we have 

17 to use the statements of account. 

18 Dr. Frankel, in developing the 

19 Horowitz survey sampling plan, relied on CDC 

20 data. And while we believe CDC data eventually 

21 becomes very accurate, we have found that it's 

22 signal carriage information at the time we're 

23 selecting our samples, which is shortly after 

24 t he closing of the royalty periods and the 

25 filing dates and all of that, is -- is not as 
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1 accurate. 

2 And so we felt it's better to go 

3 directly to the statements of account. 

4 Q. And what criteria did you use for 

5 drawing the sample? 

6 A. Royalties is the sole criteria. We 

7 obtain a - what's called a remittance record 

8 from the Copyright Office that lists all of the 

9 royalty payers and the amount that they paid . 

10 That's actually the only information on the 

11 list. 

12 And we clean that up, identify any 

13 duplicates, things of that nature, and then 

14 draw our sample based on that. 

15 Q. And is there anything in that process 

16 that your opinion injects any bias into the 

17 survey? 

18 

19 

A. 

Q. 

Not at all. 

How much, if any, impact did weighting 

20 by royalties have on the Bortz survey results? 

21 A. Well, I think weighting by royalties 

22 is important, but we have looked at our 

23 unweighted results and compared them to the 

24 weighted results and they are -- they are 

25 nearly identical. 
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Q. Now, Dr. Frankel's criticism of your 

sampling frame methodology was in his recent 
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3 amended rebuttal testimony. Was your use of a 

4 sampling frame that included all Form 3 systems 

5 disclosed in your report and the underlying 

6 documents produced a year or so ago? 

7 A. Yes . There was a great deal of 

8 information about the sampling frame, including 

9 a list of all the systems included in it and 

10 the royalties that they paid and -- and a 

11 variety - - a description of the process that we 

12 went through and extensive information of that 

13 nature. 

Q. Any reason Dr. Frankel couldn't have 14 

15 taken issue with your sampling frame 

16 methodology in his initial rebuttal testimony? 

17 

18 

A. 

Q. 

Not that I can think of. 

Now, how does the sampling frame 

19 methodology for the 2010 through 2013 Bortz 

20 survey compare with prior iterations of the 

21 Bortz survey? 

22 A. It ' s the same methodology that we ' ve 

23 used for many years. 

24 Q. Now, once the sample is selected, who 

25 actually did the surveys of the systems in the 
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2 A. THA Research is our survey research 

3 subcontractor. 

4 

5 

Q. 

A. 

And why did you use THA Research? 

Well, we have used THA on these 

6 surveys and a number of others that we're 

250 

7 involved in since -- but on these surveys since 

8 2001. They've been in the business 

9 specializing in the cable industry for more 

10 than 20 years. They've worked with a number of 

11 different programming networks, Dis9overy, 

12 Scripps, the Turner networks, and a variety of 

13 others. And we find that they are particularly 

14 adept at executive interviewing and have 

15 particularly qualified executive interviewers. 

16 Q. And were the interviewers informed 

17 about who had commissioned the survey or for 

18 what purpose? 

19 A. No. They, of course, know that they 

20 are working for Bortz, but they do not know who 

21 our client is or what the purpose of the survey 

22 is. 

23 Q. And is that standard practice in 

24 survey research? 

25 A. Yes. 
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1 

2 

Q. If you could turn, please, to page 21 

of your report and let's take a look at Figure 

3 II-2. What is this table showing us? 

4 A. This shows for each year our eligible 

5 sample and the number of surveys we completed 

6 and then that we achieved response rates 

7 ranging from 52 to 57 percent, which are 

8 excellent in the context of executive 

9 interviewing and trying to reach busy 

10 executives. 

11 Q . All right. Let's go now to the survey 

12 itself and if you could please turn to the 

13 blank questionnaire form included in your 

14 report at Appendix B-17 through 21. And you 

15 can see we've got the first question up there 

16 on the screen. 

17 And we can see this is the survey from 

18 2013. Was the same wording for the questions 

19 used in each of the four years we're addressing 

20 here? 

21 

22 

A. 

Q. 

Yes, it was. 

Okay. And at the top, this says ADS 

23 version H. What does that refer to or I guess 

24 it just says version H. What does the version 

25 H refer to? 
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A . Well, we modify the wording in the 

various versions of the questionnaire slightly 

to make sure we avoid any potential confusion 

with respondents. 

And that's based on the signal 

carriage pattern for a particular system. So 

if a system carries ABC, CBS, or NBC network 

signals, we remind them to exclude ABC, NBC, 

CBS programming from consideration. 

If they don ' t carry those signals, we 

want to remove that reminder so that we don't 

get them wondering why we're bringing that up. 

And we make other changes like that and 

including changes to the number of categories 

that we ask about. So if no Canadian signal or 

no Public Television signal or no live team 

sports programming is carried, we won't include 

that category in that version of the survey . 

And, as a result, there are a number 

of different versions of the survey. This 

version H, we've included in the report because 

it's kind of the everything is included survey. 

So you can sort of -- this is actually one that 

we don't see very often that actually gets 

completed, because this assumes that all of the 
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1 types of signals are carried and all of the 

2 other criteria in essence are met for having 

3 all of the information in the survey. 

4 Q. And if there was a system, for 

5 example, where there wasn 1 t sports carriage so 

6 there was no line to allocate to sports on the 

7 survey, how would that be reflected in the data 

8 at the end of the survey? 

9 A. Well, in recording the data, we would 

10 we would record it as a blank, but in 

11 cal ~ulating the results, we would - - we would 

12 treat that as a zero. 

Q. Okay. Now we can see here Question 1: 13 

14 Are you the person most responsible for 

15 programming carriage decisions made by your 

16 system during 2013 or not? 

17 What 1 s the purpose of this question? 

18 A. Well, we ' re attempting to, obviously, 

19 solicit a response from a qualified respondent. 

20 So in order to complete the survey, the 

21 individual responding is required to 

22 affirmatively answer that question. 

23 Q . 

24 not? 

25 A . 

And what happens if they say no, I ' m 

Then we ask them who would be the 

Heritage Reporting Corporation 
(202) 628 - 4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

254 

1 person most responsible for programming 

2 carriage decisions and get them to refer us to 

3 someone else at the system or at the regional 

4 level or wherever may be appropriate . And we 

5 go on to attempt to reach that individual. 

6 Q. Okay. Moving on to Question 2a, 

7 please explain this and what would go in the 

8 blanks there. 

9 A. Well, to start with, we have two 

10 warm-up questions, what I refer to as warm-up 

11 questions, in the survey. This is the 

12 beginning of the first one . And what we're 

13 doing here is explaining to the respondent what 

14 we're concerned about in this survey in terms 

15 of the specific signals. 

16 And so we list for them here each of 

17 the distant signals that their system carried 

18 in the year in question, by their call letters. 

19 Then we identify whether each of those signals 

20 was a commercial, non-commercial, or Canadian 

21 signal. 

22 We indicate the affiliation of the 

23 system, whether it was a network, independent, 

24 or educational station. And we provide to them 

25 information on the city of license from which 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

255 

1 that signal originated. 

2 Q. And then moving down to Question 2b, 

3 if you could please explain this question and 

4 its purpose. 

5 A. And so this question is now, based on 

6 that station information, we ask them how 

7 important to offer to their subscribers certain 

8 categories of programming that appeared on 

9 those stations were. 

10 And, of course, in this version H 

11 example, we have all seven categories. And as 

12 I mentioned, we can sometimes have as few as 

13 four categories. More typically, there are 

14 

15 

five or six. 

And those are the categories you see 

16 listed there. Another important point just to 

17 note is you see the start designation on the 

18 left-hand side. We rotate the order in which 

19 we read those categories to make sure that we 

20 don't have any ordering bias. 

21 And then I didn't explain the way the 

22 question works. 

23 Q. Yeah. 

24 A. So this is -- this is a rank order 

25 question. And we ask the respondents just to 
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1 rank from 1 to however many options there are 

2 in terms of importance, with 1 being the most 

3 important, these various categories. 

4 Q. And if you could flip just for a 

5 second to page 51 of your report, the Table 

6 IV-8 reporting, for us, what the responses were 

7 to that question? 

8 A. Yes. So this shows, as I indicated, a 

9 1 would be the most important ranking, so here 

10 a low value is a good thing. And what we can 

11 see here, for example, is that the average rank 

12 gtven to the live team sports category was 1 

13 and a half across essentially all four years . 

14 And that really reflects the fact that 

15 virtually every respondent ranked live 

16 professional and col lege team sports either 

17 first or second most important to offer . And 

18 then you can see the -- the average rankings of 

19 the other categories, news and public affairs, 

20 movies, and syndicated all being around an 

21 average rank of 3, and then PBS 4 to 5, and the 

22 other two categories a little lower. 

23 Q. Okay. Going back to the 

24 questionnaire, and if you could go to page 

25 B-19. Now we're on Question 3, and if you 
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1 could explain this question and its purpose in 

2 

3 

this survey . 

A. Yes. So, again, this is the second 

4 warm-up question. We're trying to get the 

5 respondents here, in both the importance 

6 question and this relative cost question, to 

7 start thinking about factors that -- that 

8 influence relative value. 

9 And so we ask them to, again, rank 

10 order these categories in terms of the 

11 programming that appeared on the distant 

12 signals we're interested in, in terms of what 

13 they believe the relative cost to acquire that 

14 

15 

programming would be among those categories. 

Q. Then moving on, page B-20, Question 

16 4a, and if you could explain this one for us . 

17 A. Well, this is the constant sum 

18 question. And so we begin here by introducing 

19 that we are asking them to estimate the 

20 relative value to their cable system of each 

21 category of programming. We then remind them 

22 about the distant signals we're interested in 

23 for the second time, listing the call letters 

24 again for each of the signals that are carried . 

25 And then we go through the constant 
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1 sum allocation process to ask them to allocate 

2 a fixed percentage that adds up to 100 percent 

3 to each of the categories at issue. 

4 JUDGE BARNETT: Just -- I just want to 

5 clarify . This is all done orally? 

6 THE WITNESS: Yes, it is, by 

7 telephone. 

8 

9 

JUDGE BARNETT: Thank you. 

THE WITNESS: Well, there's another 

10 version of the questionnaire, and we'll get 

11 into that, that has a written component to it, 

12 but there is an oral conversation that takes 

13 place in that one as well. 

14 

15 

16 

JUDGE BARNETT: Thank you. 

BY MR. LAANE: 

Q. Well, we 1 ll turn to that one probably 

17 right after this question, but this is Question 

18 4a. Was there a 4b? 

19 A. Yes, actually 4b reads the responses 

20 back to the respondent and gives them an 

21 opportunity to reconsider their allocations, if 

22 they see fit. 

23 And that -- that certainly happens . 

24 And we think it's important to give them a 

25 chance to kind of rethink through what they 
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1 came up with . 

2 JUDGE STRICKLER: Excuse me, counsel. 

3 Good morning, Mr. Trautman. 

4 

5 

THE WITNESS: Yes. 

JUDGE STRICKLER: Question for you. 

6 What -- when the respondents are 

7 answering and they're giving their percentages, 

8 and then you give them as you say an 

9 opportunity to go back and consider, do they 

10 always get to 100 percent exactly or do they 

11 sometimes, when they're done, realize they only 

12 got to 89 percent or 112 percent and then they 

13 have to reformulate? 

14 THE WITNESS: That certainly does 

15 happen. I mean, it's -- it's usually not 

16 89 percent; it's usually, I would say, 95 or 

17 105 would be the most common instance where 

18 that happens. 

19 But we are asking them to first write 

20 down their estimates before they even give them 

21 to us. So, generally speaking, you're getting 

22 100 percent right away, but there are instances 

23 where, you know, the math didn't -- didn't add 

24 up, and so they need to make a correction for 

25 that. 
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JUDGE STRICKLER: Thank you . 1 

2 JUDGE FEDER: Excuse me. Can we just 

3 go back two slides? 

4 

5 

THE WITNESS: Sure. 

JUDGE FEDER: This was the -- yeah, 

6 this table. I seem to recall you saying that 

7 the -- you ran through the rankings and then 

8 you made a remark like the last two were even 

9 lower. That would be Canadian and devotional, 

10 although I'm -- as I look at this, Canadian is 

11 ranked in each year higher than PBS. Is that 

12 correct? 

13 

14 

15 

16 

THE WITNESS: Well, I'm sorry. I'm 

referring to -- because lower is better 

JUDGE FEDER : I see . 

THE WITNESS : -- I was referring to 

17 ranked lower in terms of the outcome as opposed 

18 to the specific -- the actual number. 

19 

20 

JUDGE FEDER : Right. 

THE WITNESS: So, yes, you're correct 

21 that Canadian signals typically ranked the --

22 

23 

JUDGE FEDER: The number is higher -

THE WITNESS: -- the lowest in terms 

24 of importance, and therefore their number was 

25 between 6 and 7. 
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1 

2 

3 

JUDGE FEDER: Okay . I just wanted to 

clarify that. 

THE WITNESS: And you see that that 

4 was slightly different in 2013, but yes. 

5 BY MR. LAANE: 

6 

7 

8 

Q. 

A. 

Q. 

So 1 means the most important? 

Yes. 

All right. Now, earlier you said that 

9 there was a different version of the 

10 questionnaire for systems that carried WGN 

11 America as their only distant signal; is that 

12 right? 

A. 

Q. 

That's correct. 

Okay. And I want to go over that 

13 

14 

15 WGN-only survey quickly in a second here, but 

16 first could you just tell us what WGN America 

17 and -- is that often called WGNA for short? 

18 

19 

A. 

Q. 

Yes, it is often referred to as WGNA. 

Okay. If you could just tell us what 

20 WGNA is or was and what its role was in the 

21 distant signal marketplace in 2010 through 1 13? 

22 A. Well, WGNA, I guess, was what used to 

23 be referred to as a superstation and is, 

24 therefore, among the distant signals, far more 

25 widely distributed and available to -- to many 
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1 more subscribers than any other distant signal. 

2 And, therefore, it is distinct in that 

3 regard. 

4 Q. And if you could turn to page 26 of 

5 your report. 

6 And, Jeff, if you could please put up 

7 Figure III-1. 

8 What does this graph reflect? 

9 A. This graph just kind of illustrates 

10 that point, that there were between 53 and 57 

11 million cable subscribers that received one or 

12 more distant signals during this 2010 to '13 

13 period. And that's the four bars to the very 

14 left of the chart. 

15 As you can see, 41 million or more of 

16 those received WGN on a distant basis during 

17 each of those years. And then what we're 

18 showing next to that is the next four most 

19 wildly available distant signals. And those 

20 four, none of them were available to more than, 

21 I think the highest in any year was 1.2 million 

22 subscribers. 

23 So there's about a 40-to - 1 difference 

24 between WGN and any other individual distant 

25 signal. 
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1 

2 

JUDGE STRICKLER : Just to be clear, 

when this table, figure shows WGN, that's WGN, 

3 not WGNA? 

4 THE WITNESS : No, that is WGN America, 

5 which is the -- the distant signal that is 

6 received by subscribers in this proceeding. 

7 JUDGE STRICKLER: Which is different, 

8 of course, than WGN? 

9 

10 

11 

THE WITNESS : Than WGN Chicago, yes. 

JUDGE STRICKLER: Okay. So the 

THE WITNESS: I 1 ll try to -- I'm 

12 almost always going to be talking about WGNA or 

13 WGN America when I refer to it, but if I'm for 

14 

15 

any reason talking about the local signal, the 

local version of the signal, I'll try to refer 

16 to it as WGN Chicago. 

17 JUDGE STRICKLER: So whenever we see 

18 in your testimony or your report WGN, unless 

19 you specify otherwise, that refers to WGNA? 

20 

21 

THE WITNESS: That would be correct. 

JUDGE STRICKLER: Thank you. 

22 BY MR. LAANE: 

23 Q. And why did you use a different 

24 version of the questionnaire for systems that 

25 carried WGNA as their only distant signal? 
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A. Well, in the Judges' order following 1 

2 the '04- 1 05 proceeding, and certainly we became 

3 aware of this during the proceeding, that there 

4 was -- and had known about it, I suppose, but 

5 that there was a substantial amount of 

6 non-compensable programming on WGN and that it 

7 wasn't evenly distributed in terms of 

8 non-compensable programming among the various 

9 categories. 

10 And the Judges acknowledged that issue 

11 and expressed concern about it in their '04-'05 

12 decision. And we had previously thought about 

13 if there was something that we could do to 

14 

15 

address that. And in the 2010 to 2013 surveys, 

we came up with a methodology to -- to try to 

16 address that, at least for the systems that 

17 only carried WGN. 

18 Q. And what impact were the Judges 

19 concerned about that from that disparity you 

20 mentioned? 

21 A. Well, they felt that it advantaged the 

22 Program Suppliers and Devotional categories and 

23 that it disadvantaged the JSC and CTV 

24 categories. 

25 Q. Okay. And if you could turn to page 
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2 

3 

4 

A. 

Q . 

A . 

Yes. 

What is this graph showing us? 

Well, this shows the compensable 

265 

5 proportion of programming that appeared on WGN 

6 America in 2010 to '13. So what you see is 

7 that 100 percent of the JSC and CTV programming 

8 that appeared on WGN America was compensable . 

9 Only about 10 percent or less of the 

10 devotional programming that appeared on WGN 

11 America was compensable, and as little as 

12 2 percent of the Program Suppliers ' programming 

13 was compensable in those years. 

14 Q. Okay. Let's take a quick look now at 

15 the WGN-only questionnaire. And, you know, in 

16 particular, if you could just flag to us the 

17 extent to which it's -- it's different from the 

18 survey we already looked at. 

19 So here we have Question 1. 

20 A. Yes. And there is really n?thing 

21 different here except for the fact that we 

22 identify that we're looking for the person most 

23 responsible for the decision to carry WGN 

24 America in Question 1. And then they still 

25 have to affirmatively answer that they were the 
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Q. 

A. 

Okay. And then going to Question 2. 

And here is where we introduce the 
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4 change that we made. And so we indicate to the 

5 respondent that it is WGN America that we're 

6 interested in, but we also explain to them that 

7 we're not interested in all of the programming 

. 8 on WGN America. 

9 And so we then provide them, through 

10 either e-mail or fax, with a programming 

11 summary that details or summarizes, I'll say, 

12 the compensable programming on WGN America in 

13 the particular year. 

14 

15 

And then we go on to ask the 

importance question in the rank order format 

16 based on that programming summary. 

17 Q. Okay. And, Jeff, if you could just go 

18 to the slide from page C-20 of the report. 

19 Is this an example of those summaries 

20 you were referring to, Mr. Trautman? 

21 A. It is. It's the 2013 programming 

22 summary. And you can see that it identifies 

23 the categories, it identifies programming 

24 contained within those categories, and provides 

25 other information to assist the respondent. 
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2 

And this was something that, at the 

time they're responding to the survey, they had 

3 in their physical possession. 

4 Q. Now, you said this was for WGNA-only 

5 systems. What if a system carried WGNA and 

6 also other distant signals, would they get the 

7 programming summary? 

8 A. Well, unfortunately not. We -- we 

9 thought about whether we could do that or not, 

10 and we were concerned that, first of al l , it 

11 would place -- could cause a little bit of 

12 confusion because we were doing -- handling WGN 

13 one way and other signals another way. 

14 But we were also concerned that it 

15 might place undue importance on WGN as compared 

16 with the other signals that we were asking 

17 about by by providing that additional 

18 detail. So we decided against making the 

19 change for the other systems, but we still 

20 thought that thi s would partially address the 

21 compensability issue and also give us some 

22 guidance as to its potential magnitude. 

23 JUDGE STRICKLER : When you started 

24 your answer, the first word you used was 

25 "unfortunately." Why was it unfortunate that 
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1 you couldn't give this type of survey to those 

2 

3 

others respondents? 

THE WITNESS: Well, we would have 

4 liked to have fully addressed the 

5 compensability issue by dealing with it in all 

6 cases where WGN was carried. 

7 JUDGE STRICKLER: So does that mean 

8 that you did not fully address the 

9 compensability issue? 

10 THE WITNESS: I don't believe we did, 

11 no. We addressed it with the WGN-only systems, 

12 and I think it is pretty much fully addressed 

13 with those systems or is fully addressed with 

14 

15 

those systems, but with the systems that 

which are quite a lot of systems that carry WGN 

16 and other distant signals, the methodology is 

17 the same as it has been in the past in terms of 

18 their considering WGN as a whole as opposed to 

19 just solely the compensable programming on WGN. 

20 JUDGE STRICKLER: How, if at all, do 

21 you think it affected the reliability or 

22 accuracy of your survey that you weren't able 

23 to send this type of summary to those other --

24 other respondents? 

25 THE WITNESS: Well, I don't think it 
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1 really affects the reliability of the survey, 

2 but I think that certainly -- and I'll actually 

3 address this in a minute -- but some adjustment 

4 still, additional adjustment, could be 

5 considered in terms of the idea that because 

6 that -- a portion of that compensability issue 

7 still remains, the survey findings might still 

8 be a floor for JSC and CTV and a ceiling for 

9 the Program Suppliers and the Devotional 

10 Claimants. 

11 JUDGE STRICKLER: Thank you . 

12 BY MR. LAANE: 

13 

14 

Q. About what percentage of respondents 

received the WGNA program summary? 

15 A. It was approximately -- over the four 

16 years, it was approximately 30 percent. 

17 Q. If we could move on to Question 3 at 

18 page C-18, how does this compare to the survey 

19 we looked at earlier for Question 3? 

20 A. Well, again, it's the same question 

21 from the other survey, just considering the WGN 

22 America programming included in the programming 

23 summary. And, of course, you see here that we 

24 only have the five categories because those are 

25 the categories that are on WGN America. 
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1 

2 

3 

4 

Q. Okay. So here again they're referred 

to the programming summary? 

A. 

Q . 

Yes, absolutely . 

Okay. Moving on to Question 4, 

5 please. 

6 A. And the same thing here. It's the 

7 same constant sum question, but, again, 

8 referring them to the programming summary in 

9 terms of allocating their -- or making their 

10 relative value a l location. 

11 Q . Now, before implementing these new 

12 survey procedures for WGNA-only systems, did 

13 you do anything to test them? 

14 

15 

A. Yes. We - - in 2009 we conducted a 

pilot survey of this WGN America- specific 

16 questionnaire to make sure that it was 

17 something that respondents could understand and 

18 would be willing to participate, receive 

19 something via e-mail or fax, and go ahead and 

20 be a part of. 

21 So we did test that. 

22 Q. And do you have an opinion on whether 

23 use of the WGNA-only questionnaire improved the 

24 Bortz survey? 

25 A. I think it was a very important 
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1 improvement, yes, and I think it did improve 

2 the survey. To the point made earlier, there 

3 still could be some further adjustment 

4 associated with that issue, but it's certainly 

5 a step in the right direction. 

6 Q . Switching documents on you for a 

7 second here, if you could go to your rebuttal 

8 testimony, Exhibit 1002, and I wanted to ask 

9 you about Table 3 at page 12. 

10 Could you explain these data for us, 

11 .please? 

12 A. Yes . So this shows -- of course, we 

13 had WGN-only systems in the prior surveys, as 

14 

15 

well as in the 2010 to '13 surveys, and in 

2004- 1 05, we asked them about WGN America as 

16 if -- without giving them the information on 

17 compensable programming. 

18 So we, in this table, are comparing 

19 the results that we got from those respondents 

20 back in 1 04- 1 05, when the compensability issue 

21 had not been addressed, to the results we got 

22 among those systems when we did address the 

23 compensability issue. 

24 And what you see ·here is, frankly, 

25 exactly what I think you would have expected to 
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1 see, that the values attributed ta live team 

2 sports and news go up pretty substantially and 

3 there is a drop in values accorded to the 

4 syndicated movies and devotional categories. 

5 Q. Okay. Let ' s, if we could go back , 

6 please, Jeff, to Table I-1, your overall 

7 results here, Mr. Trautman. 

8 In your opinion can the Judges use the 

9 results shown in Table I-1 directly to allocate 

10 shares to the various agreed categories of 

11 programming? 

12 A. Well, I think in my opinion these --

13 these results are the best basis for allocation 

14 that are available. I certainly acknowl edge 

15 the compensability issue, that it has not been 

16 fully addressed and there could be some 

17 adjustment considered for that issue . 

18 And then there is another issue which 

19 is certainly -- is addressed in both -- in my 

20 direct testimony . We do not survey systems 

21 that carry only Public Television or onl y 

22 Canadian signals. We don't feel that that 

23 really works in a constant sum context and when 

24 there's only a single category and real ly 

25 nothing to make an allocation among. 
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And so there does also need to be an 

adjustment to account for that. 

Q. Did you take a look at what the 

4 results would be using the same type of 
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5 PTV-only and Canadian-only adjustments used in 

6 the 2004 through '05 determination? 

7 A. I did. That ' s on Table 10 of my 

8 rebuttal testimony . 

9 

10 

Q. 

A . 

Okay. 

Okay. And you can see here that it 

11 results in naturally an increase in the PTV 

12 allocation, as well as an increase in the 

13 Canadian allocation. And then the methodology 

14 then proportionately decreases the shares to 

15 each of the other claimant groups based on 

16 their original allocation. 

17 Q. Okay. And on the topic of PTV, I 

18 wanted to ask you about a statement in the 

19 rebuttal testimony from Ms. McLaughlin, 

20 Dr. Blackburn saying that PTV systems were 

21 under-represented in the Bortz survey. 

22 Did you see that testimony? 

23 

24 

A. 

Q. 

25 that? 

I did see that testimony. 

Okay. And do you have an opinion on 
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2 

A. That ' s not correct. I have looked at 

the royalty representation of systems that 

3 carry PTV signals among our respondents, and I 

4 believe there's a table -- is it Table A-5? 

5 Q. Jeff, could you put up Table A-5, 

6 please . 

7 A. Table A-5 shows that comparison. And 

8 you can see that there is some fluctuation from 

9 year to year, but across the four-year period, 

10 our weighted results are based on a carriage of 

11 Publ ic Television signals among systems that 

12 account for 59 percent - - 59.3 percent of 

13 royalties. And that compares to the universe 

14 

15 

16 

projection of 59.8 percent. 

So very, very close. 

Q. Going back to Dr. Frankel for a 

17 minute, did you look at his revised estimates 

18 for the Bortz results in his amended written 

19 rebuttal testimony? 

20 

21 

22 

A. 

Q. 

A. 

Yes, I did. 

And did you see any issues with those? 

Well, I haven't had an opportunity to 

23 review the underlying data behind the tables 

24 that Dr . Frankel prepared, but just looking at 

25 those tables, which purport to account in some 
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1 fashion for the PTV-only and Canadian- only 

2 issue, the -- I can - - I can conclude really 

3 that there has to be some sort of calculation 

4 error in what was produced because the 

5 magnitude of the changes for those two 

6 categories as a result of accounting for that 

7 issue are well beyond the total royalties in 

8 the entire universe that are attributable to 

9 those types of signals. 

10 

11 

JUDGE STRICKLER: You said you didn ' t 

look behind look at the data itself to see, 

12 so you have assumed there's an error. Did you 

13 have the data availabl e to see if there was 

14 

15 

some sort of a computational error? 

THE WITNESS: Well, that was received 

16 very recently. And there were some issues 

17 programs weren't provided, things of that 

18 nature. So I -- it was available, but I have 

19 not had the opportunity to review it. 

20 I'm -- I'm just responding based on 

21 what I see in the end result, that it's sort 

22 of - - I guess I would express it as kind of a 

23 mathematical impossibility, the magnitude of 

24 the change. 

25 And it's because if you -- the 
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1 McLaughlin augmentation essentially gives full 

2 

3 

royalty weight to the PTV-only and 

Canadian-only signals. In other words, it --

4 it's sort of an indirect method, but it 

5 accounts for the entire royalties that are paid 

6 by those signals or are accounted for by those 

7 signals. And it's then added to the Bortz 

8 result for those categories. 

9 JUDGE STRICKLER: So it's the 

10 inconsistency of the two results that leads you 

11 to believe that --

12 THE WITNESS: That there's an error, 

13 yes. 

14 JUDGE STRICKLER: -- criticisms must 

15 be based on an error? 

16 THE WITNESS: Yes. And that for you 

17 to get a greater result than what McLaughlin 

18 calculates is essentially impossible, because 

19 she's counting for 100 percent of the royalties 

20 attributable to those signals. 

21 

22 

23 

JUDGE STRICKLER: Now, the data -

THE WITNESS: Or systems. 

JUDGE STRICKLER: The data that you 

24 said came relatively recently, you didn't have 

25 a chance to analyze, when did you receive it? 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

THE WITNESS: I'm not sure of the 

date, but a couple days ago. 
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1 

2 

3 MR. LAANE: Some of it came in Monday 

4 night with the amended written rebuttal 

5 testimony, but it was then missing some of the 

6 necessary input files, which I believe were 

7 received Tuesday night, Tuesday evening. 

8 

9 

10 

JUDGE STRICKLER: Of this week? 

MR. LAANE: Yes, Your Honor. 

JUDGE STRICKLER: Thank you . 

11 BY MR. LAANE: 

12 Q. Mr . Trautman, shifting gears a little 

13 bit here, have you reviewed the survey 

14 

15 

16 

submitted by Howard Horowitz in this matter? 

A. 

Q. 

Yes, I have. 

And how does the methodology of the 

17 Horowitz survey compare with the methodology of 

18 the Bortz survey? 

19 A. Well, Mr. Horowitz expresses that they 

20 started with an effort to mirror the '04-'05 

21 Bortz methodology so there are certainly some 

22 similarities between the two surveys, but 

23 Mr . Horowitz also made -- well, did not make 

24 the improvements that Bortz made from '04-'05 

25 to 2010 to '13 and, in addition, made some 
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1 changes to his methodology that I think 

2 essentially destroy the reliability of that 

3 survey. 

4 Q. And did you help us prepare a slide 

5 summarizing the key differences between the two 

6 surveys? 

7 

8 

A. Yes, I did. 

MR. LAANE: Jeff, could you put that 

9 up, please. 

10 JUDGE STRICKLER: Is this just a 

11 demonstrative? 

12 MR. LAANE: Yes, Your Honor. 

13 BY MR. LAANE: 

14 Q. If you could please explain the first 

15 bullet for us, Horowitz' addition of an "other 

16 sports" category. 

17 A. Yes. So as -- as we've been talking 

18 about here, there is a maximum of seven 

19 categories in the Bortz survey and, of course, 

20 that varies depending on which systems carry 

21 which signals from system to system, but 

22 Horowitz added an eighth category called "other 

23 sports" to his survey. And that was really a 

24 completely unjustified addition. 

25 I'm certainly aware - - it's a big part 
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1 of my business -- that, you know, there is 

2 other sports in the broader cable and 

3 television marketplace that is -- is of 

4 importance. Some of my clients -- a current 

5 client is the PGA Tour, and I've -- I have 

6 worked with NASCAR in the past, so so I have 

7 got a number of clients that might constitute 

8 other sports, but in the distant signal 

9 marketplace, other sports is really pretty much 

10 nonexistent . And so there's just no basis for 

11 establishing a category associated with it. 

12 And there was a particular problem in 

13 the way Horowitz executed the addition of this 

14 category, in that in the cases of approximately 

15 half, 45 percent, of his respondents carried 

16 WGN America as their only distant their only 

17 commercial distant signal. 

18 And on that distant signal there was, 

19 I believe, in one year, one-half hour of other 

20 sports programming the entire year and ranging 

21 from one to two hours of other sports 

22 programming in -- in the other three years. 

23 And clearly in my mind that wasn't 

24 something that would justify the addition of 

25 another category to the survey. 
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2 

JUDGE STRICKLER: Wouldn't the survey 

respondents, know, though, what sort of sports 

3 they showed, whether they fit within the 

4 original team sports category or in some other 

5 one, given that they are the ones who already 

6 declared they were knowledgeable about the 

7 stations that they retransmitted? So why would 

8 they be misled if they are the ones with the 

9 knowledge sufficient to answer the questions in 

10 the first place? 

11 THE WITNESS: Well, we'll actually 

12 talk about that when we look into the -- into 

13 the next issue with Horowitz, because I think 

14 that the design of the Horowitz survey 

15 categories was -- particularly with respect to 

16 other sports, but certainly with other 

17 categories as well, was intentionally 

18 misleading and really sort of attempted to 

19 elicit an incorrect response. 

20 JUDGE STRICKLER: My question -- I 

21 appreciate your answer. My question wasn't 

22 whether or not the questions were intended to 

23 mislead but whether or not you believed the 

24 respondents were capable of being misled, given 

25 they were the ones with knowledge of their own 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

281 

1 programming . 

2 THE WITNESS: Sure. Well, I do think 

3 that they are knowledgeable respondents and 

4 they have knowledge of their own programming, 

5 but I think that when -- in my experience, and 

6 this goes back to some terms I've referred to 

7 in prior proceedings, sort of dominant 

8 impression and signature programming. 

9 And those things are related. And I 

10 believe that respondents in these surveys are 

11 responding to -- based on their dominant 

12 impression of the different programming types 

13 that are on the signals that they're being 

14 asked about, and that that centers on signature 

15 programming that is carried on those signals 

16 within each of the categories. 

17 And when I refer to signature 

18 programming, I'm talking about what, in my 

19 experience, is the programming that drives 

20 value in the cable programming marketplace. 

21 So, for example, I think it's useful to think 

22 about, let's say, a cable network . 

23 So when we're thinking about maybe the 

24 AMC network, something like The Walking Dead 

25 series would be a signature -- an example of a 
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1 signature program that would drive a 

2 significant part of AMC's value. 

3 And that's not necessarily the only 

4 signature program on AMC, but it's a 

5 particularly notable one and would be the kind 

6 of thing that drives, from the cable operator's 

7 perspective, their willingness to carry that 

8 network and the value that they attribute to it 

9 in terms of their willingness to pay a license 

10 fee for it. 

11 Similarly, with a network like ESPN, 

12 the signature programming would, in my view, 

13 consist of the live team sports programming 

14 like the NFL telecast, the Major League 

15 Baseball telecast, the NBA telecast, and so 

16 that would comprise the signature programming 

17 on the ESPN Network and would drive the 

18 wil lingness to pay the license fees that ESPN 

19 charges. 

20 And so I think that the responses in 

21 this survey aren ' t based on, you know, a 

22 precise quantification of every program that 

23 exists within every category. That's a little 

24 different with the WGN- only one since we're 

25 giving them that programming summary . 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

283 
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2 

But, in general, that's not what we're 

trying to accomplish here. We're trying to get 

3 a response based on a dominant impression and 

4 recognizing that signature programming is what 

5 drives value in the cable programming 

6 marketplace. 

7 JUDGE STRICKLER: And because you ' re 

8 concerned about or trying to elicit a dominant 

9 impression, a misleading question you think 

10 could lead a respondent astray? 

11 THE WITNESS : I think so. So we'll 

12 talk about some of these specific examples in a 

13 minute and just the ways in which I think that 

14 

15 

that could happen. 

JUDGE STRICKLER: Thank you. 

16 BY MR. LAANE : 

17 Q. And, Mr . Trautman, could you tell us 

18 first as a general matter of survey research, 

19 what are some of the problems that can arise 

20 through the use of examples? 

21 A. Well, I think to begin with, just --

22 just even if they are done perfectly, I think 

23 examples are problematic and not really a good 

24 idea to use, particularly in a survey of this 

25 type where you're looking for relative value, 
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1 because there's just a tendency among 

2 respondents to -- they have no doubt listened 

3 to what you've asked them to do throughout the 

4 survey. And we, of course, expect that they do 

5 that. But then when you introduce examples, 

6 all of a sudden now they ' re thinking about 

7 those examples . 

8 And we find that there ' s - - or it ' s my 

9 experience that there's a tendency to respond 

10 based on the examples, rather than based on 

11 sort of what they have otherwise been 

12 instructed to do. 

13 And so if the examples are perfectly 

14 representative, you know, of the overall 

15 category, then maybe that ' s not a problem, but 

16 I think it still could . create some issues. But 

17 certainly then when you have problematic 

18 examples, you can tend to get respondents 

19 either confused, either wondering, well, I 

20 thought they were asking about this, but now 

21 maybe they're asking about this, and maybe 

22 they're -- maybe they're really not concerned 

23 with these signals that I thought they were, 

24 because I know that this isn't on those 

25 signals . There's all kinds of things that can 
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1 happen. 

2 Or they are responding based on the 

3 examples and not based on the -- the totality 

4 of the programming or what they -- the opinion 

5 that they had originally formed. 

6 Q. Okay. So it sounds like at least part 

7 of what you're saying is they could be misled 

8 by an example that's inaccurate or they could 

9 know that the example is inaccurate but it 

10 might confuse them about what the question is 

11 asking them to consider? 

12 A. Yes, that was certainly what I was 

13 attempting to express, yes. 

14 Q. Okay . And we'll look at some specific 

15 ones in just a second, but just generally, what 

16 were some of the types of problems with the 

17 examples in the Horowitz survey? 

18 A. Well, there were a lot of them. A 

19 number of the examples were not carried by the 

20 distant signals that a respondent was being 

21 asked about. So they were not on those 

22 signals. 

23 Some of the examples were placed in 

24 the wrong category, which certainly would have 

25 been confusing and misleading. And other 
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1 examples were of non-compensable programming or 

2 programming that was only carried on a 

3 non-compensable basis. 

4 And, finally, there were examples that 

5 might have led a respondent to believe that 

6 there was a lot of something or at least quite 

7 a bit of something when, in fact, there was 

8 almost none of it. 

9 JUDGE STRICKLER: So you just gave us 

10 examples of misuses of examples? 

11 (Laughter . ) 

12 THE WITNESS: Yes, but all of those 

13 exist in Horowitz survey. 

14 

15 

BY MR. LAANE : 

Q. All right. Let's take a look at the 

16 2013 Horowitz survey form for WGN- only systems. 

17 And, Jeff, if you could bring up slide 

18 24. 

19 Is this the example that was given for 

20 other sports on WGN-only systems? 

21 A. Yes. So as I indicated, there was 

22 only one horse race lasting one hour that 

23 appeared on WGN America in that year. And so, 

24 in my view, referri ng to that as an example is 

25 misleading because it suggests that there was 
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1 something other than horse racing as well on 

2 WGN America . 

3 And, in addition to that, it suggests 

4 that there was more than just one horse race. 

5 It suggests that horse racing was sort of a 

6 regular feature of WGN. 

7 And, again, I understand we're talking 

8 about knowledgeable respondents, but this is 

9 not, you know, the most valuable programming, I 

10 would say, on WGN in any case, and so certainly 

11 this could be in the area where a respondent 

12 would think to themselves: Well, maybe there 

13 is something I'm missing here. Maybe I'm not 

14 aware of other programming that might be on WGN 

15 that I didn ' t realize was on there. 

16 JUDGE STRICKLER: Counsel, looking on 

17 the screen, where is that on these documents, 

18 rebuttal statement? 

19 MR. LAANE: It's discussed in the 

20 rebuttal statement, Your Honor, yes . 

21 JUDGE STRICKLER: But this is just a 

22 demonstrative? 

23 MR. LAANE : This is just a 

24 demonstrative . 

25 JUDGE STRICKLER: It's not a 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

{ 

288 

1 reproduction? 

2 

3 from 

MR. LAANE: Well, it is a reproduction 

from the surveys that were produced as 

4 part of Mr. Horowitz's underlying documents and 

5 reviewed by Mr. Trautman. 

6 JUDGE STRICKLER: So it's somewhere in 

7 Mr. Horowitz's documents, not in 

8 Mr. Trautman's? 

9 MR. LAANE: This specific question and 

10 example is discussed in his report, but --

11 JUDGE STRICKLER: I just wanted to 

12 stick a tab on the paper version if you have a 

13 page for me. That's all I was asking. Yeah, I 

14 guess the answer is no, there is no page; I'll 

15 find it in Horowitz? 

16 MR. LAANE: Or I can -- I can give you 

17 a copy of the whole survey from production if 

18 you would like. 

19 JUDGE STRICKLER: Okay. 

20 BY MR. LAANE: 

21 Q. Mr. Trautman, you also mentioned that 

22 sometimes there was an issue as to which 

23 programming category was the owner of the 

24 programming. Was that an issue with the horse 

25 race on WGNA? 
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A. Yes. So the Horowitz survey 1 

2 attributes the other sports category to program 

3 suppliers in referring to its results, but 

4 actually horse racing as it appeared here was a 

5 CTV program. 

6 And so this is -- there was actually 

7 no compensable program suppliers, other sports 

8 programming on WGN America in 2013 or in 2012 

9 or 2011 for that matter. 

10 Q . Now, in the Horowitz survey, if a 

11 system's only distant signals were WGNA plus a 

12 Public Television signal, would that system get 

13 the WGN-only questionnaire we just looked at or 

14 would it get a different survey in the Horowitz 

15 survey? 

16 A. No, it received what Horowitz referred 

17 to as their non-network questionnaire. 

18 Q. And, Jeff, if we could go to slide 25 . 

19 Is this the other sports example used 

20 in that non-network questionnaire that would go 

21 to systems that carried only WGN plus a Public 

22 Television station? 

23 A. Yes, it is. And again just to be 

24 clear, so in these cases, the respondents 

25 carried only WGN America as their only 
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commercial distant signal. And the examples 

here, NASCAR auto races, were not -- have never 

been carried on WGN America, but were not in 

2010 to 2013. 

Professional wrestling was not carried 

on WGN America in 2013. Figure skating 

broadcasts were not carried on WGN America in 

any of the four years from 2010 to 2013. 

So, again, very misleading examples 

suggesting that something was there that wasn't 

and at the very least potentially confusing 

respondents as to what they are being asked 

about. 

Q. Going back to the 2013 Horowitz 

WGN-only questionnaire, I would like to focus 

in now on the syndicated programming question . 

Do these examples present any issues? 

A . Well, here I think really the 

programming description, as well as the 

examples, both present problems . Syndicated 

series -- I think it's important to understand 

that in terms of compensable programming on WGN 

America, there were no compensable children's 

shows, no compensable talk shows, no 

compensable reality shows, or no compensable 
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1 game shows on WGN America in 2013. 

2 And then when you get to the examples, 

3 you have - - 30 Rock was actually on WGN America 

4 in 2013, but only about a quarter of the 30 

5 Rock episodes that aired on the station were 

6 compensable. The other three-quarters were not 

7 compensable . 

8 Then two of the other examples, 

9 Adelante Chicago and People to People , are 

10 local Chicago public affairs programs that 

1 1 belong in the CTV category, not in the 

12 syndicated category. And finally Everybody 

13 Loves Raymond, a sitcom, was not on WGN America 

14 

15 

at all duri ng 2013 . 

Q. Let 1 s take a quick look now at the 

16 movies example in the 2013 Horowitz WGN-only 

17 questionnaire. Any issue with these examples? 

18 A. Yes. Again -- wel l , there 1 s -- again 

19 in the program description there 1 s an issue, in 

20 my mind, related to specials being included as 

21 part of movies. I don 1 t necessarily associate 

22 specials with movies, but in terms of the 

23 examples, so in 2013 there were only four 

24 compensable movies that appeared on WGN 

25 America . 
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2 

And these three that are listed, none 

of the four were these three . These three did 

3 not appear at all, even on a non-compensable 

4 basis in that year on WGN America. 

5 And I thi nk it's important to note 

6 that two of these three movies won the Academy 

7 Award for best picture. One, the third one, 

8 Home Alone 2, is among the top box office 

9 grossing movies of all time. And I guess 

10 suffice it to say the four compensable movi es 

11 that appeared on WGN America in 2013 , to my 

12 understanding, were not Academy Award winners. 

13 

14 

Q. In addition to the ones we just went 

over, are there additional problematic examples 

15 discussed at pages 18 through 28 of your 

16 rebuttal testimony? 

17 

18 

A . 

Q. 

Yes, there are. 

Going back to your slide on 

19 differences between the two surveys --

20 JUDGE STRICKLER: Before we leave 

21 examples, were there examples that were used in 

22 the Horowitz survey that you thought were --

23 were appropriate examples? 

24 THE WITNESS : Well, I guess not really 

25 because I don ' t -- I don't believe that 
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1 examples are a good idea in the first place. 

2 JUDGE STRICKLER: You did say that 

3 before, but let's not go to that particular 

4 position . Even though you don ' t like use of 

5 examples in these surveys, were any of the 

6 examples defect-free, other than the fact that 

7 they were examples? 

8 THE WITNESS : There were certainly 

9 instances where an example was used that 

10 appeared on the distant signal in question and, 

11 therefore, at least did not -- you know, did 

12 not conflict with the sort of stated purpose of 

13 the survey. 

14 JUDGE STRICKLER: Do you think most of 

15 the Horowitz examples were misleading or were 

16 not misleading? 

17 THE WITNESS: Well, I would say in the 

18 case of the 45 percent of the surveys that were 

19 WGN-only or WGN plus PTV, I would say that most 

20 were misleading. 

21 Now, he did, in the WGN-only and PTV 

22 surveys, isolate -- you know, certain 

23 categories were better than others, but there 

24 was also a major problem that ran throughout 

25 every survey, where he didn't provide any 
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1 examples for the news category, which is, to 

2 me, a huge problem because you've got examples 

3 for every other category but no examples for 

4 that category. So that infected every single 

5 survey. 

6 But I guess where I was going with the 

7 first answer the first part of my answer was 

8 that for almost half the surveys, I think that 

9 the problematic examples far outweighed the 

10 more accurate examples. 

11 JUDGE STRICKLER: And if we wanted to 

12 sort of make a template for ourselves as to all 

13 the examples that you found misleading in the 

14 

15 

in the survey and all those that were not, 

we would look at the -- at the examples that 

16 were put in the Horowitz survey, and then we 

17 would compare it to the ones that you've 

18 identified as misleading, and every one that 

19 you didn't did not identify as misleading, 

20 you didn't have a problem with; is that fair? 

21 THE WITNESS: Well, I wouldn't exactly 

22 say it that way. I devoted ten pages of my 

23 rebuttal testimony to this issue. And I have a 

24 table -- tables addressing specifically the 

25 movies and syndicated series categories. 
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2 

I focused less on the other categories 

simply because I didn't think the problems, 

3 besides the news one, now we're up to three 

4 categories, and of cou rse other sports that 

5 we've already talked about, so now we're up to 

6 four categories -- so I've talked about all of 

7 those. I didn't spend a whole lot of time on 

8 the remaining categories. So in terms of 

9 what's in my written rebuttal, I think there 

10 were some problems with those, but it's not in 

11 my rebuttal . 

12 JUDGE STRICKLER : And you mentioned 

13 ten pages. Are those pages 18 to 28 of your 

14 

15 

16 

17 

written rebuttal testimony? 

THE WITNESS: Yes. 

JUDGE STRICKLER: Thank you. 

JUDGE FEDER : Excuse me. Horowitz 

18 says that he included these examples to get at 

19 what he viewed as a flaw in the Bortz survey, 

20 which is that the categories don ' t map on to 

21 categories that·are commonly used in the 

22 business, they're very specific to this kind of 

23 proceeding, and that the survey respondents 

24 were potentially confused by that. 

25 Was there anything in your pre-testing 
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1 of the survey that would indicate one way or 

2 another whether there was any confusion over 

3 these categories? 

4 THE WITNESS : Well, there was 

5 certainly nothing in any of the surveys we've 

6 conducted for 30 years now or in the 

7 pre-testing for 2009 with the WGN programming 

8 summary that would indicated any confusion 

9 about the categories. And it's certainly my 

10 experience as well that movies is sort of 

11 generally self-explanatory, but very well 

12 understood in the industry. Syndicated shows, 

13 series, and specials, I think there's - -

14 

15 

there's a good understanding of that as well. 

You know, live team sports, I think we've tried 

16 to be explanatory with that. And devotional 

17 programming, again, pretty explanatory with 

18 that. 

19 So I don't really think that those 

20 issues exist, except, you know, maybe at the 

21 very fringes of the category definitions in 

22 terms of small elements of the total 

23 programming mix or pie that really don't have 

24 much of an influence on the results. 

25 JUDGE FEDER: Your pre-testing of the 
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1 WGN-only survey, was it just that version of 

2 the questionnaire or did you pre-test the whole 

3 questionnaire in its various versions? 

4 THE WITNESS: We didn't test the other 

5 versions because that was really the same 

6 questionnaire that we've used since 

7 approximately 1992. 

8 JUDGE FEDER: Thank you. 

9 BY MR . LAANE: 

10 Q. Going back if we could, Jeff, to the 

11 slide on differences, we have here Bortz 

12 identification of compensable WGN programming. 

13 Can you explain that difference for 

14 us? 

15 A. Well, that's the issue we talked about 

16 earlier, where we made an improvement from 

17 '04-'05 to 2010 to '13 by identifying the 

18 compensable programming for respondents that 

19 carried only WGN America. 

20 Horowitz did not do that. There was 

21 an instruction in there to not consider 

22 programming that had been substituted and 

23 blacked-out - - substituted for blacked-out 

24 programming, but in my mind, that was a 

25 meaningless instruction because respondents, 
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1 even though they're knowledgeable about 

2 programming, they don't have any reason to 

3 think about or look at the differences between 

4 WGN Chicago and WGN America. 

5 Q . So, well, how did you determine what 

6 programming was compensable and non-compensable 

7 on WGNA? 

8 A . We obtained from TMS, or now 

9 Gracenote, the -- actually in 2010, we got the 

10 data from Nielsen, but we obtained essentially 

11 the daily programming schedules, 24 hours a day 

12 for 365 days a year for WGN America and WGN 

13 Chicago, and we lined those up against each 

14 other and identified the programming that was 

15 carried simultaneously and identified that as 

16 the compensable programming. 

17 Q. Moving on to the next bullet in your 

18 slide of comparisons, you say "Bortz 

19 improvements to warm-up questions." 

20 What does that refer to? 

21 JUDGE BARNETT: Before we move on to 

22 another bullet point, why don't we take our 

23 morning recess. We'll be at recess for 15 

24 minutes. 

25 (A recess was taken at 10 : 37aa.m., 
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1 after which the trial resumed at 10:59 a.m.) 

2 JUDGE BARNETT: Please be seated. In 

3 an abundance of caution, I will indicate that 

4 yesterday I said a whole range of exhibits were 

5 admitted. There is no Exhibit 1012. 

6 MR. LAANE : That 's correct, Your 

7 Honor. 

8 JUDGE BARNETT: So it is not admitted 

9 because it doesn't exist. 

10 Secondly, the temperature in the room, 

11 please keep us advised. When it is cool enough 

12 in here, it seems to be like a meat locker in 

13 that little room over there, and when it is 

14 

15 

pleasant there, it is like a steam bath here. · 

So let us know. We are always 

16 adjusting from coming out of that place there 

17 where it is irrational. 

18 Mr. Laane? 

19 MR. LAANE: Thank you, Your Honor. 

20 BY MR. LAANE: 

21 Q. Jeff, if you could bring back up slide 

22 30, please, and the next one we were about to 

23 turn to, Mr. Trautman? 

24 JUDGE STRICKLER: Are you going to do 

25 the warm-up questions now? 
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2 

3 

MR. LAANE: Yes, I need to warm up for 

my questions. 

JUDGE STRICKLER: What a segue. 

4 (Laughter. ) 

5 BY MR. LAANE : 

6 

7 

Q. 

A. 

What does that refer to? 

Well, we talked a bit about those 

8 warm-up questions. And really there we just 

9 made a change in terms of in ' 04-'05 we had a 

10 question about the use of distant signals in 

11 advertising and promotion, but we eliminated 

12 that question because we had found by that 

13 point that essentially no cable system 

14 

15 

16 

operators were reporting using distant signals 

in their advertising and promotional efforts. 

So, you know, it was kind of a 

17 throw-away question, so to speak. And then so 

18 we modified to try to focus the respondents 

19 more closely on relative value related issues. 

20 So we made the -- we addressed importance and 

21 relative cost. And so that is -- those were 

22 the improvements. 

23 And Horowitz did a little different 

24 approach than what was used in the 1 04- 1 05 

25 Bortz survey, but there was still an 
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1 advertising question in there and so it was a 

2 bit different. 

3 And then, finally, there is the issue 

4 related to the signal limitation that we put 

5 into place in the 2010 to 2013 surveys in 

6 response to some questions that the Judges had 

7 brought up in '04-'05 related to some cable 

8 systems offering very large numbers of distant 

9 signals. 

10 Q. Now, before we get to the eight - signal 

11 limit, just going back to the warm-up 

12 questions, did you see Dr. Steckel's rebuttal 

13 testimony where he is of the opinion that the 

14 warm-up questions, in his words, attempt to 

15 elicit the same information as the final 

16 allocation question? 

17 A. Yes. And I -- I disagree with that. 

18 I think he was focused specifically on Question 

19 3 related to expense. And I think that you 

20 need -- my view is the warm-up questions need 

21 to be considered together in context in terms 

22 of they're each making a contribution toward 

23 what the respondent is considering. 

24 And so I don't think that that's 

25 appropriate. And I think, even if it was 
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1 and I think Mr. Horowitz actually agreed with 

2 me on this -- that I don't think Question 3 is 

3 asking the same thing as Question 4 in any 

4 case. 

5 Q. All right. You may have at least 

6 partially answered it, but did you see Dr. 

7 Steckel argued in his rebuttal testimony that 

8 there should be a perfect 1.0 correlation 

9 between the responses to Question 3 and 

10 Question 4? 

11 A. Yes. And I disagree with that. I --

12 I also note that if you look at Dr. Steckel 1 s 

13 underlying data, you will find that the 

14 correlation -- he translated both into rank 

15 order. The correlation was on the order of 

16 90 percent in each year. So very high 

17 correlation. 

18 And, in addition to that, I think 

19 because of the methodology he used it was 

20 impossible to have a one-to-one correlation 

21 from many systems because in the constant sum 

22 question, ties occur, which is quite natural 

23 when you are allocating percentages, and he 

24 assigned a category .5. 

25 So a 1.5 or a - - if categories were 
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1 tied for first, they each got a 1.5 . So that 

2 couldn't correlate perfectly with the 

3 categories ranked 1 and 2 in Question 3 . 

4 So in many cases it was essentially 

5 impossible to have a one-to-one correlation. 

6 Q. Okay . And then, finally, you were --

7 you were just starting to describe, but if you 

8 would just briefly tell us about the limit to 

9 the eight most widely carried distant signals? 

10 A. Yes, we found that that was a growing 

11 issue with the consolidation of systems, and we 

12 felt that it was important to have a manageable 

13 number of distant signals to ask respondents 

14 about. 

15 We looked at the composition of the 

16 signals carried by these types of systems . We 

17 found that, I think it was 97 percent, of 

18 signals 9 and above were carried to -- were 

19 available to fewer than 10 percent of an 

20 individual system's subscribers. 

21 And close to 90 percent, it was fewer 

22 than 2 percent of a system ' s subscribers that 

23 were receiving them on a distant basis. And so 

24 we -- we made the decision that we could limit 

25 that number of distant signals. 
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2 

And by comparison, Horowitz in some of 

his surveys asked respondents about upwards of 

3 80 distant signals . 

4 Q . Was that issue of the number of 

5 signals something that had been raised by the 

6 Judges in the prior proceeding? 

7 

8 

A. 

Q. 

Yes, that ' s my recollection, yeah. 

Okay . I want to ask you a couple 

9 questions now about the amended rebuttal 

10 testimony of Dr . Stec. 

11 At page 30 he asserts that "if the 

12 Bortz survey is reliabl e, then there should be 

13 little variation between the percentages given 

1 4 by a CSO in one year's survey when compared to 

15 other years' surveys." 

16 Do you agree or disagree with that 

17 statement? 

18 A. I disagree. I think that's an 

19 incorrect hypothesis . We find and have found 

20 over the years in doing these surveys - - and I 

21 certainly see it in my industry work -- that 

22 there is changes that take place year-to-year 

23 within the industry, there is changes at 

24 individual systems, and there is changes in 

25 management within those systems. 
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2 

There is changes in the programming on 

the distant signals that are carried. We see 

3 that with the WGNA programming summaries 

4 specifically where we have looked at it pretty 

5 closely. 

6 And really, most importantly, we see 

7 that even in a year-to-year comparison of the 

8 same systems, there's -- it is very frequent 

9 that the distant signals that are carried by 

10 that system from one year to the next are not 

11 the same. 

12 And so my expectation, actually, would 

13 be that in a large majority of instances of 

14 

15 

this point comparisons of year-over-year 

instances, there wouldn't be a reason to expect 

16 the responses to be particularly consistent, 

17 especially from a statistical point of view. 

18 Q. Okay. And did Dr. Stec control for 

19 any of those factors in his analysis? 

20 A. No, he didn't. I looked at his Table 

21 1 in particular, and I did my own analysis of 

22 single-year comparisons within our data set for 

23 2010 to '13. 

24 And I found the same number of data 

25 points of -- just the absolute number of 
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1 year-to-year comparisons was, I think, 191 in 

2 those, in that three-year period . And I found, 

3 for example, that 47 percent of those 90 did 

4 not carry the same distant signals in one year 

5 to the next. 

6 I think it is reasonable to conclude, 

7 although I didn 1 t look comprehensively at it, 

8 that when you are looking at comparisons that 

9 involve up to four years apart, so some of his 

10 data points are comparisons of 2009 to 2013, 

11 2010 to 2013, where you are spanning a two- or 

12 three- or four-year period, I think the issues 

13 of that nature would be even greater. 

So, as I say, I think there 1 s in 14 

15 the majority of instances, you would not expect 

16 necessarily a consistency of response for the 

17 same system because, in terms of their distant 

18 signal carriage, they are really a different 

19 system. 

20 Q. Dr. Stec says at page 29 of his 

21 amended rebuttal testimony that in doing his 

22 analysis, he 11 matched the survey respondents by 

23 a CSO for each of the periods in which the same 

24 survey methodology questionnaire and sampling 

25 design were used. 11 
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18 

19 

20 

21 

22 

23 

24 

25 

Is that an accurate statement? 

A. Well, we used the same broad 

questionnaire and sampling design in all four 

-- in 2009 through 2013. 

307 

So I guess technically it is correct, 

but he clearly, I looked at his underlying 

data, and he clearly didn't look at whether the 

same version of the questionnaire was used or 

anything of that nature because he has in there 

comparisons where in one year there ' s an entry 

for a Public Television system, a response for 

a Public Television category, and then in the 

next year there's not. 

And he has instances where, you know, 

there's where it's evident to me, you know, 

that there were changes in the characteristics 

and he hasn ' t accounted for those. 

Plus, as I said, I just totalled up 

that subset from '10 to 1 13 and found that he 

just basically took all of the available data 

points and didn't put any controls on them. 

Q. Were there also instances where a 

system was, say, WGN-only in one year and then 

WGN and additional signals in another year? 

A. A number of instances of that, yes . 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

1 

2 

Q. Okay. Is this analysis by Dr. Stec 

something new or has a similar analysis been 

3 presented in prior proceedings? 

4 A. I believe Dr. Frankel conducted an 

5 analysis very much like this one in the 1992 

308 

6 or provided testimony on an analysis like this 

7 in the 1990 to '92 proceeding. 

8 Q. Now, Dr. Stec also did a comparison of 

9 systems' Bortz survey responses to their 

10 Horowitz survey responses. 

11 Was that an appropriate way to assess 

12 reliability? 

13 

14 

15 

A. Well, again, I don't think so. As we 

have talked about, you have got an additional 

category in the Horowitz survey and, as I 

16 indicated, I don't feel that the Horowitz 

17 survey has produced reliable results. 

18 So I wouldn't expect it to line up 

19 with the results of the Bortz survey. 

20 Q. Okay. Then I want to briefly ask you 

21 about Dr. Erdem. 

22 Did you see in his amended rebuttal 

23 testimony he did an analysis that he says 

24 indicates that the presence of non-compensable 

25 programming on WGNA does not impact the 
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A. 

Q. 

4 analysis? 

I did see that. 

And what's your assessment of that 

309 

5 A. Well, I don't think it really analyzes 

6 that issue to any degree. It compares WGN-only 

7 systems to systems that carry WGN along with 

8 other distant signals. And I don't see how you 

9 can glean from that that there is no 

10 compensability impact. 

11 And I also looked at the table that he 

12 has in the back that summarizes his findings, 

13 and I see that the average value among the 

14 

15 

WGN-plus systems, I' 11
1 
call them, was 

4.9 percent for devotional versus, I think it 

16 is 3.5 percent for the WGN-only systems, which 

17 he says it's not statistically significant, and 

18 I don't have a reason to quibble with that, but 

19 it is a 40 percent difference. 

20 Q. Finally, Mr. Trautman, could you just 

21 summarize your overall opinions on the utility 

22 of the Bortz and Horowitz surveys in resolving 

23 the issue of relative market value the Judges 

24 will be deciding? 

25 A. Sure. I think, as I have indicated, 
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1 that the Bortz survey is the -- it's the best 

2 indicator and most reliable indicator of 

3 relative market value. And I don't think that 

4 you can rely on the Horowitz survey to any 

5 degree, except maybe that it does confirm that 

6 live team sports ranks the highest in terms of 

7 relative value allocation. 

8 MR. LAANE : Thank you, Mr. Trautman. 

9 I have no further questions at this time. 

10 JUDGE BARNETT : Mr. Olaniran, I see 

11 you preparing. Are you going to be up next? 

12 MR. OLANIRAN: Yes. 

13 CROSS-EXAMINATION 

14 BY MR. OLANIRAN : 

15 Q. Good morning, Mr. Trautman . My name 

16 is Greg Olaniran. I represent Program 

17 Suppliers. 

18 

19 

A. 

Q. 

Good morning . 

Would you please turn to your 

20 Exhibit 1000. This is your bio. 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

Yes. 

Are you there? 

I am at the first page of it. 

Okay, the first page. I have a few 

25 questions for you about the first page. 
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And in that first -- in the second, 

second bullet, you identify your expertise as 

3 including analysis of consumer behavior, 

4 preferences and audience behavior. 

5 Do you see that? 

6 

7 

A. 

Q. 

Yes, that's a component of it. 

And then the fourth line where you 

8 make that reference, do you see it? 

9 

10 

A. 

Q. 

Yes. 

And what do you mean by "audience 

11 behavior"? 

12 

13 

14 

15 

A. 

Q. 

A. 

Q. 

Viewing. 

Viewing? 

Primarily. 

And what was the -- and what's the 

16 nature of your expertise with regard to 

17 viewing? 
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18 A. We have analyzed viewing patterns and 

19 ratings and projected ratings on behalf of 

20 various clients. 

21 Q. And what was the purpose of that 

22 analysis, of those analyses? 

23 A. Sometimes it is included in business 

24 models, economic models. Other times it is for 

25 purposes of estimating advertising prospects. 
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Q. And when you said business models or 

economic models, for the purpose -- for what 

3 particular purpose? 

4 A . In some cases for the purpose of 
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5 estimating -- developing a model that could be 

6 used in estimating the value of a programming 

7 network or a particular programming. 

8 Q. So you have used viewing methodology 

9 to try to determine market value of individual 

10 programs as well as programming networks? 

11 A. No, I wouldn't say that. I have used 

12 it to project advertising revenues that may 

13 generate cash flow, that may feed into a value. 

14 Q. And why would you need to ' use that to 

15 project advertising revenues? 

16 A. Well, I think they are a benchmark 

17 that is used in contributing to pricing of 

18 advertising in the marketplace, and --

19 Q . Can you be more specific about that? 

20 Let's take a broadcaster, for example. Why 

21 would you be looking -- why would you be 

22 looking at viewing to determine advertising 

23 prospects? 

24 A. Well, as I said, viewing is a 

25 benchmark that is used to help set advertising 
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1 prices in the marketplace for the sale of those 

2 advertising spots, they're called, in the 

3 industry to advertisers . 

4 Q. And have you represented broadcasters 

5 to do that, that type of analysis? Have you 

6 ever represented broadcasters to do that type 

7 of analysis? 

8 A . Well, on occasion. Generally it would 

9 be in conjunction with working with an 

10 investment bank or something like that who 

11 might be involved in an acquisition. 

12 Q. And why would a broadcaster be 

13 interested in advertising prices? 

14 

15 

16 

A. Because they generate revenue from the 

sale of advertising. 

Q. And how do they generate -- strike 

17 that. 

18 So is it the case that when a 

19 broadcaster purchases a program, for example, 

20 they look to see whether they can cover their 

21 program costs with their advertising revenue 

22 generated for that program; is that a fair way 

23 to put it? 

24 

25 

A. 

Q. 

For a broadcaster, certainly, yes. 

Okay. Also still on that first page, 
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1 in the third bullet, you describe your 

2 consulting experience and you identify cable 

3 and broadcaster network clients such as A&E and 

4 CBS, I think Disney, Public Broadcasting, and a 

5 few others . 

6 And did any of that consulting 

7 experience include audience measurement? 

8 A. We don't engage in audience 

9 measurement. 

10 Q. What about audience analysis or 

11 behavior? 

12 A . We may have occasionally looked at 

13 that. And certainly, as I mentioned 

14 

15 

16 

previously, in terms of developing projections, 

that would be part of that. 

Q. And why would a cable network be 

17 interested in audience behavior? 

18 A. Well, again, cable networks, in 

19 addition to securing license fees from cable 

20 operators, sell advertising in the marketplace. 

21 Q. And have you ever had -- have you done 

22 have you ever done work for a cable 

23 broadcaster with regard to audience analysis 

24 I'm sorry, a cable system, a cable system 

25 operator with regard to audience behavior or 
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1 audience analysis? 

2 A. Maybe in a very limited way. I have 

3 done projections for cable systems in terms of 

4 their overall revenue streams. And for cable 

5 systems, advertising represents a very small 

6 revenue stream. 

7 But - - so I may have looked at a 

8 future forecast of it, or something like that. 

9 I don't know that I have developed estimates 

10 myself. 

11 Q. So you have never developed any 

12 estimates for individual programs for a cable 

13 system operator, have you? 

14 

15 

A. 

Q . 

No. 

Let's go to page 3, still in that same 

16 exhibit. The second bullet on page 3, I want 

17 to ask you a couple questions about that. 

18 You talk - - in that bullet it talks 

19 about your analysis of fair market value of 

20 television, radio and Internet rights for 

21 programming rightsholders . 

22 Do you see that? 

23 

24 

A. 

Q. 

Yes . 

And what kind of television rights 

25 were involved in the analysis that you engaged 
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1 in? 

2 A. Those are generally -- those generally 

3 involve sports rights. 

4 Q. Okay. And in analyzing those sports 

5 rights, what kinds of factors did you look at 

6 with regard to the sports rights? 

7 A. Well, again, we would develop a model 

8 looking at, on behal f of the potential 

9 acquiring network or distributor, what kind of 

10 revenues could be generated from the 

11 programming. And we would make projections of 

12 that in order to estimate the value of the 

13 rights. 

14 

15 

16 

Q. And what kind of factors would you 

look at in making that determination? 

A. Well, it depends on the outlet that 

17 we're looking at, whether we're looking at 

18 broadcast distribution or Internet distribution 

19 or subscription television distribution. 

20 Q. Let's look at -- let ' s talk about 

21 broadcast distribut i on, for example. 

22 Would one of the factors you looked at 

23 have been audience levels of their particular 

24 content? 

25 A. Yes. 
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And why would that be important? 1 

2 

Q. 

A. Well, again, that revenue stream would 

3 certainly be advertising revenue. 

4 Q. Okay. Then were you talking about 

5 programs that had already been developed or 

6 programs that were going -- that were yet to be 

7 developed in this instance? 

8 A. Well, with sports rights it's 

9 typically programming that is already out there 

10 in the marketplace and rights are being renewed 

11 or have come up for potential resale to a 

12 third- party or something like that. 

13 

14 

15 

Q. When you are selling to broadcasters, 

certainly ratings or some form of viewing 

analysis is a key component of the revenue 

16 analysis, is it not? 

17 A. It is. Increasingly retransmission 

18 consent license fees are an important 

19 consideration as well, but advertising is 

20 definitely a big consideration. 

21 Q . And then the advertising prices, 

22 again, are tied to the levels of viewing? 

23 A. Within certain contexts. I mean, 

24 there is demographic factors. There is a 

25 variety of other considerations that need to be 
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1 taken into account. 

2 Q. And demographic factors, in fact, are 

3 subsumed to some extent into viewing -- into 

4 viewing, are they not? 

5 A. Oh, well, yes. But certainly the rate 

6 at which advertising is sold depends on the 

7 demographics, as well as the sheer numbers. 

8 

9 

Q. 

A. 

Fair enough . 

It also depends on things like the 

10 time period in which the programming is going 

11 to air and things of that nature. 

12 Q. You mean day part, is that what you 

13 are referring to? 

14 

15 

A. 

Q. 

Yes. 

Thank you. And still in that second 

16 bullet, later on in the same paragraph you 

17 state that you analyzed entertainment and 

18 sports content, to consider a few things . 

19 And one of the things you mention is 

20 the audience potential. What type of 

21 entertainment content were you referring to in 

22 that part? 

23 A. That would have been some of the 

24 things that are mentioned below, perhaps 

25 programming libraries or certain potential 
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1 syndicated -- collections of syndicated 

programming, that type of thing. 2 

3 Q. When you said syndicated, what do you 

4 mean by syndicated content? 

5 A. Well, in the examples I am thinking of 

6 here, it would be a collection of programs that 

7 had been produced for resale to either 

8 individual broadcasters or to, potentially to a 

9 cable network. 

10 Q. So would those be -- what kind of 

11 genres of programming are you referring to? 

12 A. Perhaps like a -history-type 

13 documentary or something along those lines. I 

14 think that would be an example. 

15 As I have said, most of the work we 

16 have done in this area is concentrated in the 

17 sports rights area. 

18 Q. Understood. And when you are looking 

19 at this audience potential or advertising 

20 prospects, what factors are you looking -- are 

21 you considering? 

22 A. When we're -- I'm sorry, can you 

23 repeat that? 

24 

25 

Q. Let me rephrase that. 

When you say that you're considering 
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1 the audience potential of a particular type of 

2 product -- well, let me back up . 

3 In this particular instance what was 

4 your clients trying to do? 

5 A. Well, they were trying to get their 

6 product licensed. 

7 Q. They were trying to license the 

8 product. So my question is, when you look at 

9 audience potential, what factors are you 

10 looking at about the impact of audience 

11 potential as it would ultimately impact the 

12 licensing fee? 

13 

14 

15 

A . Well, usually there is a history of 

performance of other similar programs or of 

that program directly. If you are doing it 

16 from scratch, it is sort of based on the 

17 characteristics of the program. 

18 Q. And when you are tal king about 

19 history, you are talking about the history of 

20 performance in a particular distribution 

21 channel; is that what you mean by that? 

22 

23 

A. 

Q. 

Yes. 

And so if you were to be -- if you 

24 were trying to license, say, the Seinfeld 

25 series, for example, you would look at the 
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1 performance -- if you were trying to license 

2 the show Seinfeld to a broadcast station, where 

3 would you go to look at the history? 

4 A. Well, you would look at its 

5 performance as a network series prior to having 

6 entered into syndication. 

7 Q. And by performance, what do you mean 

8 by that? 

9 A. I think you would -- you would 

10 certainly look at audience results that it had 

11 achieved. 

12 Q. Okay. You would look to see if it did 

13 well, how well it did when it was on the 

14 

15 

16 

network, correct? 

A . 

Q. 

Yes. 

And to the extent that it had been 

17 syndicated prior to the deal you were 

18 contemplating, you would look at that 

19 performance also? 

20 

21 

A. 

Q. 

Yes. 

Okay. Now, you mentioned, still in 

22 the same paragraphs, you talked about other 

23 economic drivers, as well as cost factors with 

24 regard to your analysis of this entertainment 

25 content . 
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What do you mean by that? 

Well, certainly in the cable 
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3 marketplace, and with respect to sports rights, 

4 cable networks charge license fees. And when 

5 we look at programming rights values for our 

6 rightsholders, we attribute a share of those 

7 license fees to the particular programming. 

8 And that is usually the key driver of 

9 value. 

10 

11 

Q . 

A. 

Okay. 

And when I say license fees, I should 

12 clarify, that's not license fees like licensing 

13 a syndicated program. That's the subscriber 

14 fees that are paid by the cable system operator 

15 to the cable network. 

16 Q. And that would be to license the 

17 bundle programming on a particular network; is 

18 that right? 

19 

20 

A. 

Q. 

That ' s correct. 

Okay. Because cable operators 

21 themselves don't buy individual programming; is 

22 that right? 

23 A. I mean, they do in limited instances, 

24 perhaps, but you are correct, yes. 

25 Q. Okay. Just a couple quick questions 
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1 about your survey experience. 

2 You have mentioned that you have done, 

3 I think you said 75 surveys. Is that right? 

4 

5 

A. 

Q. 

75 survey assignments, yes. 

Survey assignments. I'm sorry . 

6 And have you actually designed a 

7 questionnaire by yourself or did you supervise 

8 these surveys? 

9 A. I think in every instance we have 

10 designed the questionnaire. 

11 

12 

Q. 

A. 

I meant you personally. 

I have certainly been directly 

13 involved in it, if I wasn't the sole individual 

14 

15 

who developed the questionnaire. 

Q. So the answer is yes, you have 

16 designed a questionnaire by yourself before? 

17 

18 

19 

A. 

Q. 

Yes. 

Okay. 

JUDGE FEDER: Excuse me. What 

20 distinction are you making between surveys and 

21 survey assignments? 

22 THE WITNESS: Well, there may be 

23 instances where we have had an assignment that 

24 involved more than one survey. 

25 JUDGE FEDER: Thank you . 
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2 Q. And besides the Bortz surveys -- how 

3 many of the 75 are Bortz surveys? 

None of them. 

Okay. 

324 

4 

5 

6 

A. 

Q. 

A. Bortz surveys as referred -- referring 

7 to these proceedings? Is that what you were 

8 referring to? 

9 

10 

11 

Q. 

A. 

Q. 

Yes, that's what I mean. 

Yes, none of them. 

Okay. Now, when Mr. Laane was 

12 questioning you this morning, I think you 

13 opened with the statement that the Bortz survey 

14 was designed to show how cable operators would 

15 have valued programming in a free market, 

16 absent a compulsory license. Is that correct? 

17 

18 

19 

20 

21 

A. 

Q. 

A. 

Q. 

Yes. 

Okay. And so --

Distant signal programming. 

Distant signal programming, correct. 

And let's go to Exhibit 1001. And I 

22 think Your Honors already have a hard copy 

23 already. 

24 JUDGE STRICKLER: We have one copy, I 

25 think, up here . 
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MR. OLANIRAN : Do you need additional 

copies? 

JUDGE BARNETT:· No, we .' re using the 

electronic. 

MR. OLANIRAN : I think Mr. Trautman 

already has that exhibit in front of him. 

THE WITNESS: Yes. 

JUDGE BARNETT: Okay. 

BY MR. OLANIRAN: 

Q. Okay. And Exhibit 1001 is the 

operator valuation report. And throughout the 

report, I mean, you say rather glowing -- you 

make glowing remarks about the abilities of the 

Bortz survey respondents; is that correct? 

A. I am not sure I characterized it that 

way, but maybe you can point me to something. 

Q. How would you characterize it? 

A. Well, we attempt to survey and we 

believe we do survey knowledgeable respondents 

that are the most qualified for the task at 

hand in that they are those responsible for 

making decisions about the programming carried . 

Q. Let's look at appendix -- the Appendix 

A of that exhibit, particularly Appendix A-8, 

the first full paragraph. Are you there? 
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Yes. 1 

2 

A . 

Q. If you look about halfway through the 

3 paragraph you describe the respondents as, and 

4 I quote, "not lay persons, cable industry 

5 programming professionals." 

6 Do you see that? 

7 

8 

9 

10 

A. 

Q. 

Yes . 

Okay. 

JUDGE STRICKLER: What page are we on? 

MR. OLANIRAN: I am on page 

11 Appendix A-8. 

12 

13 

14 

15 

JUDGE STRICKLER: A-8. 

MR. OLANIRAN: A-8. 

BY MR. OLANIRAN: 

Q. And let's go to -- I hate to do that 

16 to you, Your Honor, since you just got there 

17 let's go to Appendix A-14, in paragraph --

18 

19 

20 

21 

A . 

Q. 

A. 

Q. 

Sorry, A-14? 

Yes. Are you there? 

Yes . 

In paragraph -- the very first 

22 paragraph on that page, paragraph 8, it talks 

23 about survey length. 

24 By the way, what is the average length 

25 of the survey, of your survey? 
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A. It is ten minutes or so. 1 

2 JUDGE STRICKLER: We got to a question 

3 that I had in my mind . What's the average 

4 length? Is there a range? Do some people do 

5 it much -- some respondents respond much faster 

6 and some respond longer? What is the variation 

7 or variance around that average? 

8 THE WITNESS: I would say it is 10 to 

9 15 minutes, but it -- it depends in part, too, 

10 on how many categories we have to go through . 

11 And so that's probably the primary determinant, 

12 more than how long a respondent takes. 

13 BY MR. OLANIRAN: 

14 Q. And if we look at Appendix A, page 14, 

15 paragraph 8, again, towards the fourth line 

16 from the bottom you describe the respondents as 

17 "experienced and highly knowledgeable regarding 

18 the cable industry, the programming that they 

19 carry, and the interests of their subscribers." 

20 

21 

22 

23 

A. 

Q. 

Do you see that? 

Yes. 

Okay. 

JUDGE STRICKLER: Excuse me. How do 

24 you know that? 

25 THE WITNESS: Well, these are 
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1 individuals that we have gleaned through our 

2 process to be those most responsible for making 

3 programming carriage decisions. 

4 We're getting senior executive titles 

5 at either a regional or a local level in areas 

6 that reflect a knowledge base regarding the 

7 cable industry and the programming that their 

8 system carries. 

9 And, therefore, in turn, I guess it is 

10 a little bit presumptive to say the interests 

11 of their subscribers, but that's certainly part 

12 of the job in terms of assessing the packages 

13 of programming that they carry and the overall 

14 

15 

practice of engaging in their job. 

JUDGE STRICKLER: So I notice from the 

16 start of the survey questions, you asked to 

17 speak with the listed respondents. You already 

18 have a name in mind. 

19 And then only if that person is not 

20 available or says that person is not the 

21 appropriate person, do you then go to another 

22 person? 

23 THE WITNESS: Yes . And that's a 

24 helpful thing to explain our process, that the 

25 identified individual in our survey is always 
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1 the most senior executive at . the system in 

2 question. 

3 So they might have the title of 

4 general manager or president or something of 

5 that type, but it is -- that's the industry 

6 data that we have available. And so that's 

7 and it ' s, also, we want to reach the ultimate 

8 decision-maker at that system. 

9 And so then through the process of 

10 contacting the system we reached that 

11 individual and we ask them that qualifying 

12 question about whether they are most 

13 responsible for programming decisions or not. 

In some cases, in a fair number of 

cases, they say yes, and they complete the 

14 

15 

16 

17 

survey. In other instances they say, you know, 

I'm really not. It's so and so. And so they 

18 direct us to someone sometimes at the regional 

19 level or sometimes it is someone in their --

20 who heads their programming group, or sometimes 

21 it is someone in their marketing group, and 

22 that's the person then that we attempt to 

~3 survey . 

24 And, of course, once we get to that 

25 person, they also have to say that they are, in 
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1 fact, the most qualified person. 

2 JUDGE STRICKLER: Do you tell them who 

3 it was who referred you to them? In other 

4 words, do you say to the regional person: The 

5 president said you're the guy who would, or the 

6 woman, who would know the most? 

7 THE WITNESS: The survey well, we 

8 don't necessarily say that to them. We say 

9 that we will -- the survey research firm will 

10 say that so and so referred us to speak to you 

11 about this survey. 

12 JUDGE STRICKLER: Thank you. 

13 BY MR. OLANIRAN : 

14 Q. I think still staying on Appendix A, 

15 page 14, if you go down to the last paragraph 

16 of that page, that's paragraph -- well, the 

17 number 9, the way it discusses supply side. 

18 Do you see that? 

19 

20 

A . 

Q. 

Yes. 

You also characterize the responses of 

21 these respondents that it reflects an 

22 understanding of marketplace prices of 

23 different kinds of programming. Is that right? 

24 Do you see that? 

25 A. Yes. 

Heritage Reporting Corporation 
(202) 628 - 4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

1 

2 

Q. And then the very last sentence on 

this page, which flows over to page 15, you 

3 describe the respondents as active in the 

4 marketplace for cable programming and are 

5 familiar with rates charged by sellers of 

6 various genres of cable network. 

7 Do you see that? 

8 

9 

A . 

Q. 

Yes . 

So is it fair to say that after you 

10 have screened the respondent and you have 

11 gotten to the -- after the interviewer has 

12 screened the respondent and gotten to the 

13 person that is supposed to be most 

14 knowledgeable, that this person is familiar 

15 is very knowledgeable about the system's 

16 carriage decisions, correct? 

331 

17 A. Well, they have told us that they are, 

18 yes. 

19 Q. And they have also -- they would have 

20 told you that they are also knowledgeable about 

21 the content carried on the distant signals; is 

22 that right? 

23 A. They -- they would have told us that 

24 they are the most knowledgeable about 

25 programming carriage decisions. 
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1 

2 

3 

Q. Including the content that is carried 

on the distant signals, correct? 

A. We don't specifically ask them about, 

4 about the distant signals until we get to the 

5 second question. 

6 Q. But it is important to your process 

7 that they know about the content they are 

8 carrying on the distant signals, is it not? 

9 

10 

11 

A. 

Q . 

A . . 

Yes, it is. 

Okay. 

And that's why we start at the local 

12 level and do kind of a bottom-up approach 

13 because we believe that, since most of these 

14 signals, in fact all of them other than WGN, 

15 are quasi-local in nature, they are distant for 

16 purposes of these proceedings, but they are 

17 carried within a region surrounding -- a region 

18 that the system surrounds or is part of that we 

19 feel it is important to, you know, start at the 

20 local level and work our way up, if necessary, 

21 to get individuals that are particularly 

22 familiar with the local aspect of the distant 

23 signal carriage decision . 

24 Q . But implicit in the qualifying 

25 question is the knowledge of carriage 
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1 decisions, correct? 

Yes, and programming. 2 

3 

A. 

Q. Their knowledge of contents carried on 

4 distant signals, correct? 

5 

6 

A. 

Q. 

Implicit, yes, I would say. 

Their knowledge of the cost of the 

7 content that they are carrying, correct? 

8 A. Certainly of costs as we express it 

9 here, of the rates charged by sellers of genres 

10 of cable networks. I have acknowledged that 

11 they are not engaged in buying individual 

12 programs. 

13 But they are familiar with the 

14 purchase of genres of programming and 

15 collections of programming in the form of cable 

16 networks. 

17 Q . So let me ask this different . Is it 

18 fair to say that the purpose of the qualifying 

19 question is to determine that the person you 

20 are speaking with is knowledgeable about 

21 carriage decisions, knowledgeable about the 

22 content carried on distant signals, 

23 knowledgeable about the cost of the content; is 

24 it fair to say that? 

25 A. I would say it is fair to say that 
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1 they are knowledgeable about the programming 

2 carried by their system and the factors that go 

3 into carriage decisions related to that 

4 programming. And that would include the 

5 distant signals. 

6 Q. Are you -- once they tell you that 

7 they are, that's what qualifies them, correct? 

8 

9 

A . 

Q. 

Yes. 

And you have no other -- you don't 

10 independently verify whether they, in fact, are 

11 knowledgeable about those things, do you? 

12 A. No, there is not an independent 

13 verification process, other than, other than 

14 certainly looking at the title of the 

15 respondent. 

16 Q. Would you expect the respondent also 

17 to know about the volume of the various types 

18 of content carried on the distant signals? 

19 A. Well, here we get into that signature 

20 programming and dominant impression issue that 

21 I brought up earlier. 

22 I think that certainly they are very 

23 knowledgeable or very familiar with the 

24 characteristics of the different programming 

25 that they carry, including the programming on 
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1 the distant signals. 

2 And that includes knowledge about 

3 volume and about the key programming on those 

4 signals, in my opinion. Does it include 

5 precise knowledge about the volume of 

6 particular programming or programming at the 

7 edges on a particular signal? Not necessarily. 

8 And I'm not sure that's how decisions 

9 are made within the cable industry in terms of 

10 programming carriage . In fact, I don't believe 

11 that it is, as I have expressed earlier. 

12 Q. So the answer to my question is no, 

13 they don 1 t? 

14 A. No, the answer is yes, they do know 

15 about volume. But the volume knowledge I would 

16 characterize as broadly speaking. 

17 Q. The volume knowledge, though, if I 

18 understand your answer correctly, is limited to 

19 the dominant impressions or signature 

20 programming? 

21 A. No, I wouldn't say that. I would say 

22 that they -- they certainly have the greatest 

23 familiarity with the signature programming, but 

24 they have broad knowledge about the volumes of 

25 programming on those signals, would be my 
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1 estimation. 

2 Q. What do you mean by "broad knowledge 11 ? 

3 They know 70 percent of what they carry, 

4 20 percent? What do you mean by broad 

5 knowledge? 

6 A. I think they know what the primary mix 

7 of programming is on those signals that they 

8 carry. 

9 Q. And how do you know that, that they 

10 know? 

11 A. That's -- that's my estimation and 

12 opinion based on my familiarity with the 

13 responsibilities of these individuals . 

14 I have consulted over the years with 

15 many individual cable systems, many multiple 

16 system operators. I have visited many systems. 

17 I have talked to many of these people, you 

18 know, not in this capacity, of course. 

19 But -- so I have a great deal of 

20 understanding as to the things that they know 

21 and how they look at programming and how they 

22 evaluate it. 

23 Q. And when you refer - - when you use the 

24 phrase cable industry programming 

25 professionals, what do you mean by 11 cable 
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1 industry programming"? Are you referring to 

2 cable network programming or are you referring 

3 to broadcast signal programming? 

4 A. Well, I would say I'm referring 

5 comprehensively to the package of programs that 

6 they offer to their subscribers, the package of 

7 -- sorry, program networks, including broadcast 

8 stations that they offer to their subscribers. 

9 JUDGE STRICKLER: Is that why you said 

10 before that's implicit in the screening 

11 question, that they also have knowledge about 

12 the retransmitted distant signals? 

13 

14 

THE WITNESS: Yes, if they are 

responsible for programming carriage decisions, 

15 they are making decisions about, in my 

16 experience, all of the programming that they 

17 carry, including the broadcast signals that are 

18 -- that are chosen to be retransmitted or are 

19 retained for retransmission. 

20 JUDGE STRICKLER: Why isn't your 

21 initial screening question in that regard 

22 asking to speak to the person who is most 

23 responsible for making carriage decisions as it 

24 relates to distantly-retransmitted signals, and 

25 if it turns out that you are right, it's the 
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1 same person for that and other carriage 

2 decisions, you will get that person, but if 

3 there is a different person who has more 

4 responsibility or more knowledge with regard to 

5 the distantly-retransmitted stations, you can 

6 get to that person, because at that point in 

7 time when you are asking the screening 

8 question, the person who is responding doesn't 

9 know what you are going to be asking about yet; 

10 isn't that correct? 

11 THE WITNESS: That's correct. And so 

12 we are looking for the person with broad 

13 programming knowledge at the system. And part 

14 

15 

16 

of that is because, you know, we are talking 

about a hypothetical marketplace here. 

And so we're looking to obtain a 

17 relative value allocation. And we feel it is 

18 important for them to have a broad 

19 understanding of value decisions that enter 

20 into choosing all of the programming that they 

21 carry and an understanding of the license fees 

22 for that programming and the relative cost of 

23 that programming, and those types of factors. 

24 JUDGE STRICKLER: So there is an 

25 actual business decision that somebody or some 
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1 group of people have to make as to which 

2 distantly-retransmitted signals they'll put 

3 into their cable packages, but you want to know 

4 more broadly what people -- you want people 

5 with more broad knowledge as to what they would 

6 do in a hypothetical market separate and apart 

7 from or in addition to that particular 

8 determination? 

9 THE WITNESS: Yes, in order to make a 

10 value allocation for various types of 

11 programming, rather than specific to, say, a 

12 distant broadcast station, as a station we feel 

13 that that's important. 

BY MR. OLANIRAN: 14 

15 

16 

Q. So with regard to -- just to follow up 

on the Judge's question with regard to the 

17 value allocation that you are intending for 

18 them to make, is that value allocation limited 

19 to distant signals or is it limited to or is 

20 it a broader allocation as to programming that 

21 they are carrying on the system? 

22 A. No, we're asking them to focus on the 

23 distant signal programming and to make a value 

24 allocation for that programming or those 

25 collections of programming as they fit into the 
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1 types that we're talking about. 

2 Q. But you are asking for a professional 

3 that has a broad acknowledge of programming. 

4 And how are you ensuring that this person has 

5 not been influenced by the other types of 

6 programming that they are carrying that are not 

7 on broadcast signals? 

8 A. Well, I think they -- I think they 

9 should be influenced by that. I think that 

10 their overall, as a cable operator, their 

11 overall packaging decisions and decisions with 

12 respect to cable networks and all of that 

13 should factor into their consideration of the 

14 relative value of the types of programming on 

15 these distant signals. 

16 We're asking them to think about the 

17 programming that's on those distant signals, 

18 but we want them to be knowledgeable about how 

19 a relative value allocation can be made among 

20 those different programming types that may 

21 appear on a lot of the different cable networks 

22 that they carry. 

23 And so we want someone who is familiar 

24 and senior enough and in a position to make a 

25 value judgment with respect to that. 
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1 

2 

Q. So then the relative value allocation 

that you are looking for them to make should be 

3 influenced by programming that are not on 

4 broadcast signals; is that what you are saying? 

5 A. No. It should be informed -- it 

6 should be informed by their knowledge about the 

7 value of programming in the marketplace 

8 considered broadly. 

9 Q. So if a respondent is making an 

10 allocation for live team sports, they should be 

11 thinking about what's on ESPN and what's on 

12 network programs? 

13 

14 

15 

A. 

Q. 

A. 

No, that's not what I'm saying. 

What are you saying? 

There's -- there's not a distant 

16 signal programming marketplace. So we are 

17 looking for people who can draw from their 

18 experience within the cable industry as a cable 

19 system operator in making value judgments about 

20 programming, collections of programming, in 

21 order to translate that value judgment to a 

22 distant signal -- to the types of programming 

23 on distant signals. 

24 JUDGE STRICKLER: You say there is not 

25 a distant signal marketplace . Correct me if I 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

1 

( 2 

3 

4 

5 

6 

7 

8 
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10 

11 

12 

13 

14 
( 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

( 

am wrong, but the person who you are speaking 

with or somebody else at the cable system has 

to make a decision as to which 

distantly-transmitted station, WGNA, WPIX or 

what have you, they'l l decide to put into 

their -- into their cable packages, right? 

THE WITNESS: That's correct. 

JUDGE STRICKLER: So they are -- and 

they are free to do -- that's a free 

marketplace, right? Nobody is twisting 

anybody's arm. There is no government 

regulation that says you must, you must 

retransmit WGNA or WPIX; that ' s a business 

decision? 
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THE WITNESS: Yes. And in making that 

decision, you know, we bel ieve that they have 

made a value judgment about the programming 

that's on that signal, just like they made 

value judgments about the collection of 

programming that's on all of the other signals 

that they carry . 

JUDGE STRICKLER : And then they have 

to pay WGNA for the right to carry that 

retransmitted station? 

THE WITNESS: Yes. 
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JUDGE STRICKLE~: And that's a 

marketplace negotiation, right? 

343 

3 THE WITNESS: Well, it is a -- it is a 

4 set price, but yes . It is the result of a 

5 sort of indirectly the result of a marketplace 
I 

6 negotiation. 

7 JUDGE STRICKLER: Help me out. Maybe 

.8 this is my ignorance, but how is that price 

9 determined? 

10 THE WITNESS: Well, in terms -- so 

11 there is the royalty fee. 

12 JUDGE STRICKLER: Right. That's the 

13 royalty fee which is set by the government, and 

14 then it is allocated and distributed here. 

15 But how about, other than that, the 

16 right to carry, is there a 

17 THE WITNESS: No, there is not a 

18 separate negotiation there. 

19 

20 

JUDGE STRICKLER: So if 

THE WITNESS: They have 

if -

they have 

21 the right to carry it. 

22 JUDGE STRICKLER: But with no 

23 additional, no additional payment, other than 

24 the royalties? 

25 THE WITNESS: Well, what I'm wrestling 
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1 with is I'm not sure if there is still an 

2 intermediary payment that is made for WGN. I 

3 don't believe that there is. There used to be. 

4 But for any of the other distant 

5 signals, there is not. So it is just -- it is 

6 just the royalty. 

7 JUDGE STRICKLER: Thank you. 

8 BY MR. OLANIRAN: 

9 Q. And in that last quote, you talk about 

10 a cable network marketplace. And I want to 

11 make sure I understand what you mean by that. 

12 Are you talking about a marketplace 

13 where only cable networks are being licensed to 

14 cable systems or are you talking about a cable 

15 network programming marketplace? 

16 A. I am, in terms of a cable operator and 

17 their knowledge, I am focusing primarily on 

18 their knowledge of cable networks and the 

19 prices that they pay to carry those networks, 

20 which are collections of programming. 

21 Q. Okay. And just to wrap up the line of 

22 questioning with the Judges, if I understand 

23 your -- with the Judge -- if I understand your 

24 responses correctly, you want someone with 

25 broad experience, to have cable network 
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1 programming experience, you want them to draw 

2 from that experience, but you don't want them 

3 to be influenced by that experience. Is that a 

4 fair summary of your testimony? 

5 A. No, that's not a fair summary. The 

6 first two things you said were correct. But we 

7 want them to be influenced by that experience 

8 in terms of making relative value allocations 

9 for the programming types that appear on 

10 distant signals, since they don•t have to make 

11 those allocations in order to obtain those 

12 signals. 

Q. So you want them, if you are making an 13 

14 allocation for joint team -- for live 

15 professional team sports, you want them to 

16 think about a network program such as the NFL 

17 or NCAA Tournament, but somehow -- and be 

18 influenced by that, but not to the extent that 

19 it affects their allocation, or that it does? 

20 I am not sure I understand. 

21 A. Well, I think I answered your 

22 question, but I want them to be influenced by 

23 their broad knowledge of the marketplace in 

24 making the relative value allocation. 

25 And when I am talking about the broad 
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2 

3 

cable network marketplace. 

Q . You are certain that when they make 

4 that allocation, based on your expectation of 

5 how they should think about the process, it 

6 doesn't lead to overvaluation of, say, sports 

7 programming? 

8 A. I don't see any reason why it would 

9 bias their valuation of any category of 

10 programming. They carry all types of 

11 programming . 

12 Q . So they wouldn't, for example, be 

13 influenced by, say, their knowledge of live 

14 sports on ESPN, given that it is the most, 
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15 probably the most highly-carried cable network 

16 program? 

17 A. No more than they would be influenced 

18 by their knowledge of Game of Thrones on HBO or 

19 Walking Dead on AMC. 

20 JUDGE STRICKLER: I think you said 

21 before, in response to one of the questions, 

22 that you want the respondents to be thinking in 

23 terms of a hypothetical marketplace. Is that 

24 right? 

25 THE WITNESS: I am not sure I said 
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1 that directly . I think the reality is that 

2 it's a hypothetical marketplace because they 

3 are not asked to do this specific to distant 

4 signals. 

5 JUDGE STRICKLER: Do you understand 

6 the respondents to be deciding, say, to stay 

7 with the team sports analogy -- or not analogy, 

8 but example -- that if they are deciding on 

9 whether or not they should distantly -- they 

10 should retransmit a distant signal that has 

11 team sports, heavily weighted towards team 

12 sports, they should do that keeping in mind the 

13 other team sports that are already on the cable 

14 

15 

system, such as on ESPN or, you know, any of 

the broadcast stations, and make their 

16 determination that way, or are you just simply 

17 saying this is why we screen for people with 

18 broad knowledge so they can make those 

19 decisions themselves? 

20 THE WITNESS: Well, I think that 

21 absolutely enters into our desire to get 

22 someone with broad knowledge, because we want 

23 someone who understands the programming that is 

24 already on their system and what was and can 

25 factor in what was the basis for the carriage 
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1 of the distant broadcast signal and the 

2 programming on that signal, as opposed to just 

3 considering it in a vacuum. 

4 So I think, to your point, I think it 

5 is important that they are aware, for example, 

6 that there are other sports on their system. 

7 And this goes into what a programming or 

8 marketing, senior marketing or programming 

9 person does within the cable industry, is to 

10 build a package or a collection of programming 

11 networks based on consideration of, okay, we 

12 already have these networks, now we need to add 

13 this one to fill out either something that ' s 

14 missing or to supplement something, and so 

15 there are particular reasons that different 

16 types of networks get carried. 

17 And the same kind of thinking, I 

18 think, should be factored in when thinking 

19 about the programming on distant signals, and 

20 is as part of the overall packaging decision. 

21 So if we're going to carry that, if 

22 we're going to carry WGN, do we need any more 

23 sports? Wel l , if we don't need any more 

24 sports, maybe we don't carry WGN. 

25 But if we think that additional sports 

Heritage Reporting Corporation 
(202) 628 - 4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

349 

1 programming is valuable to our subscribers, we 

2 will, we will carry WGN . 

3 If we think that the news programming 

4 on WGN is of interest to our subscribers, maybe 

5 we're in an area not too far from the Chicago 

6 market, we will want to carry WGN. 

7 So I think absolutely those factors 

8 should be considered. And that enters into the 

9 idea of getting someone with broad knowledge. 

10 

11 

JUDGE STRICKLER: Thank you. 

JUDGE BARNETT: Are we at a breaking 

12 point here? 

13 

14 

MR . OLANIRAN: Actually, yes. 

JUDGE BARNETT: Okay. We will be at 

15 recess then until 1 : 05. 

16 (Whereupon, at 12:04 p.m . , a lunch recess 

17 was taken.) 

18 

19 

20 

21 

22 

23 

24 

25 
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AFTERNOON SESSION 

(1:12 p . m.) 

JUDGE BARNETT: Please be seated and 

350 

4 accept my apologies. The late start is all on 

5 me. 

6 Mr. Olaniran? 

7 

8 proceed? 

9 

10 

MR . OLANIRAN: Yes, Your Honor. May I 

JUDGE BARNETT: Yes, please. 

MR. OLANIRAN: Thank you. 

11 BY MR. OLANIRAN: 

12 Q. Once again, Mr. Trautman, my name is 

13 Greg Olaniran from Program Suppliers. And I 

14 want to talk to you about - - a little bit about 

15 the questionnaire design. And what was your 

16 role in the design of the questionnaire 

17 that's -- that's -- the questionnaires for 2010 

18 thiough '13 that's been presented in this 

19 proceeding? 

20 A. I had primary responsibility for the 

21 design. 

22 Q. You had primary responsibility for 

23 revising from the 1 04- 1 05 version of it to the 

24 current version; is that correct? 

25 A. Yes. And as I indicated, we worked 
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1 with a number of other experts in consultation 

2 with them to come up particularly with the 

3 WGNA-only questionnaire version. 

4 Q. Okay. And you mentioned some experts 

5 earlier on in your direct testimony. 

6 Specifically which experts did you work on --

7 did you work with on the most current versions 

8 of the Bortz survey? 

9 

10 

11 

12 

13 

14 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Dr. Li and Dr. Duncan. 

And 

Primarily. 

I 1 m sorry. 

Primarily. 

Okay. And what was the role of each 

15 expert? What is Dr. Li -- what was her 

16 expertise? 

17 A. Well, she was the former head of 

18 market research at Cox Communications. 

19 

20 

Q. 

A. 

Was she a survey research expert? 

Yes, absolutely. That•s her primary 

21 expertise. 

22 

23 

Q. 

A. 

Again, what about Dr. Duncan? 

He is an econometrician but also a 

24 survey research expert . 

25 Q. And was the revised -- were the 
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2 

3 

4 

5 

6 

questionnaires pilot-tested? 

A. 

Q. 

A. 

Q . 

Yes, in 2009. 

In 2009. 

Yes. 

And -- and did you run the pilot in 

7 one market or in several different markets? 

8 A . We -- we executed a number of pilot 

9 questionnaires. We took the 2008 sample and 

10 identified the WGN-only systems that had 

11 appeared in that sample. And we -- we ran a 

12 pilot test against those systems trying to 

352 

13 reach those systems. And then when we felt we 

14 had sufficient information -- I think we 

15 completed about 35 interviews. 

16 And when we completed -- when we 

17 reached that point, we felt like we had enough 

18 information that we could go forward 

19 

20 

21 

22 

23 

Q. 

A. 

Q. 

A. 

Q. 

And what was this --

-- with the questionnaire. 

I'm sorry. Did I interrupt you? 

No. 

Okay. Did you -- what was the sample 

24 size for the pilot? 

25 A. Well, it was I don't recall the 
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1 initial sample size, but it was all of the 

2 WGN- only systems from the 2008 questionnaire. 

3 And we didn't attempt to reach a particular 

4 response rate. We were simply trying to 

5 determine whether the survey was -- was a 

6 workable questionnaire design. 

7 And so when we had completed about 35 

8 of them, listening in on them, et cetera, we 

9 felt comfortable that it was very workable. 

10 Q. And did you provide any discovery 

11 material about the pilot test? 

12 A. Yes, we provided the results from the 

13 pilot test and -- I can't recall specifically 

14 what other information we provided. Certain of 

15 the pilot questionnaires ended up being 

16 included in the 2009 final survey as well . 

17 Q. But you didn't provide the 

18 questionnaire you used for the pilot, did you? 

19 A. It was in the questionnaire that ended 

20 up in the 2009 survey. 

21 Q. And so you made some changes from the 

22 question - - from the questionnaire you used in 

23 the pilot test to the 2010 and beyond. Did you 

24 make any changes after the pilot test? 

25 A. No. 
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Q. 

A. 

Q. 

No changes? 

No. 

You discussed earlier in your direct 

354 

4 testimony in your exchange with Mr. Laane about 

5 the criticism that Dr. Frankel made of your 

6 sample selection process. And his criticism 

7 was that you should have -- the universe of 

8 systems should have been Form 3 systems that 

9 carried distant signals. 

10 Do you recall that exchange? 

11 

12 

A. 

Q . 

Yes, I do recall the exchange. 

And you disagreed with Dr. Frankel on 

13 that -- on that point, did you not? 

14 

15 

A . 

Q. 

Yes. 

And did you - - do you know whether the 

16 process that you undertook versus what 

17 Dr. Frankel thought you should have -- created 

18 any sample bias? 

19 A . I don't believe it did. I don't 

20 really think changing approach in that regard 

21 would have any effect on the sample -- any 

22 meaningful effect on the sample design or 

23 introduce any bias . 

24 

25 

Q. 

A. 

Is there a way to test for that? 

I have not tested for that. It's just 
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1 my judgment because we ult i mately end up at 

2 essentially the same place in terms of the no 

3 distant signals systems. 

4 And our approach to exclude the 

5 PTV-only and the Canadian-only, he made some 

6 adjustments for that, but as I ' ve indicated, I 

7 believe he made some errors in calculating 

8 that. 

9 

10 

11 

12 

13 

14 

Q. Well, aside from - - from that issue, 

my question is focusing on whether or not the 

process you undertook by starting out with the 

universe of all Form 3 distant signals as 

opposed to the distant signals that - - I 1 m 

sorry, all Form 3 systems with with - - as 

15 opposed to starting out with Form 3 systems 

16 wi th distant signals? 

17 A. Yes, because ultimately our eligible 

18 sample includes only systems with distant 

19 signals. 

20 MR. OLANIRAN: Your Honor, I am going 

21 to be getting into an exhibit that ' s 

22 restricted. 

23 

24 

JUDGE BARNETT: Okay. 

MR. OLANIRAN: And it's a JSC -- an 

25 exhibit that JSC produced to us in discovery. 
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1 We also reached agreement with Mr . Laane that 

2 Exhibits 6020 through 6029 - - JSC has agreed to 

3 stipulate to admission of the exhibits, and 

4 unless anyone else has an objection to that, we 

5 would move to have those exhibits admitted. 

6 

7 

JUDGE BARNETT: The numbers again? 

MR. OLANIRAN : 6020 through 6029 

8 included. 

9 JUDGE BARNETT : Hearing no other 

10 objection then, 6020 through 6029 incl usive are 

11 admitted. 

12 (Exhibit Numbers 6020 through 6029 

13 were marked and received into evidence.) 

14 

15 

JUDGE BARNETT : If there's anyone in 

the hearing room who is not permitted to hear 

16 restricted information, has not signed an 

17 appropriate nondisclosure agreement, and is not 

18 here as part of the JSC team, will you please 

19 wait outside until we finish with this portion 

20 of the hearing. 

21 (Whereupon, the trial proceeded in 

22 confidential session.) 

23 

24 

25 
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0 P E N S E S S I O N 1 

2 JUDGE BARNETT: Sorry, I interrupted 

3 your question, Mr. Olaniran. Go ahead. 

4 BY MR. OLANIRAN: 

374 

5 Q. If I can remember the question. But I 

6 was asking, so the long and the short of it is 

7 that your dominant impression signature 

8 programming concept applies only to when you're 

9 trying to acquire a signal or a channel; is 

10 that right? Or a bundle of programs? 

11 A. A signal, a channel, a bundle of 

12 programs . 

13 

14 

Q. 

A. 

Okay. 

A smaller bundle of programs, a larger 

15 bundle of programs, yes. 

16 Q. So if I as a copyright owner wanted to 

17 know how your -- your methodology would produce 

18 a market value for my program, I have -- that 

19 -- that concept is of no use to me; is that 

20 fair? 

21 A. Well, I have sought here, yes, to seek 

22 value with respect to a collection of programs 

23 that ·fall within defined categories and that 

24 correspond to the agreed categories in these 

25 proceedings. So that's the goal. It's not - -
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1 it's not to assign value to an individual 

2 

3 

program. 

Q. Do you think that's the goal of this 

4 proceeding? 

5 MR. LAANE : Objection, Your Honor, 

6 asking for a legal conclusion. 

7 THE WITNESS : That's -- I 

8 understand my goal. 

9 JUDGE BARNETT: There's an objection 

10 pending. 

11 THE WITNESS: Sorry. 

12 JUDGE BARNETT: To the extent 

375 

13 Mr. Trautman is offering a legal opinion, your 

14 objection is sustatned, but we're not taking 

15 his response as legal analysis. He's not an 

16 attorney, and he's not a legal expert on the 

17 stand. But he has experience in the field . So 

18 can you ask the question again? 

19 BY MR . OLANIRAN: 

20 Q. My question is whether or not your 

21 understanding of this proceeding is to allocate 

22 royalties among individual programs or bundles, 

23 collections of programs? 

24 A. Well, I understand that my task in 

25 helping to find how royalties are allocated in 
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1 Phase I, so to speak, through my survey is to 

2 define relative value in the context of 

3 collections of programming that fit within the 

4 agreed categories. 

5 Q. And how does one test for dominant 

6 impression, whether it's accurate or not 

7 accurate, whether it ' s reliable or not? 

8 

9 

A. Well, I think that in terms of 

testing, I think what we're what we're 

10 looking for here is individuals with the 

11 experience and knowledge base to have an 

12 understanding of the marketplace and to be able 

13 to make these allocations as they would be 

14 making in the event that they were required to 

15 acquire collections of programming of these 

16 types. 

Q. And how are you making the distinction 17 

18 when you speak of dominant impression, the 

19 cable system respondents are human beings . And 

20 I assume they come to the questionnaire with 

21 both their personal experiences and their 

22 professional experiences. 

23 Can we agree on that? 

24 A. I think that's fair, although we're 

25 clearly instructing them to respond in their 
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1 capacity as senior executive of the -- of the 

2 

3 

cable system. 

Q. So if they are predisposed to a 

4 particular type of programming, what you're 

5 asking them to respond in a professional 

6 capacity, how are you distinguishing between 

7 how do you know when they're doing one or the 

8 other with respect to dominant impression? 

9 A. Well, we don't know what's in a 

10 respondent's mind. 

11 Q. Okay. 

12 A. In market research, you don't know 

13 that. But we are instructing them to respond 

14 as to how their system valued, not how they 

15 personally would value. 

16 Q. Now, I'm going to stay away -- I'm 

377 

17 going to try as much as I can to stay away from 

18 the - - from restricted material as much as I 

19 can. And I want to ask you in general about 

20 Questions 2, 3, and 4, without being specific 

21 about the questions, at least not yet. 

22 So Questions 2 and 3 ask the 

23 respondent to conduct ranking exercises, 

24 correct? 

25 A. Yes. 
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Q. And Question 4 is a valuation 1 

2 

3 

exercise; is that right? 

A. It's a constant sum allocation 

4 exercise. 

378 

5 Q. Right. And then for -- for this task, 

6 the interviewers expected the respondent to 

7 have the same market environment in mind when 

8 the respondent is responding to these 

9 questions; is that fair? 

10 A. Yeah. Well, we're asking them to be 

11 considering the distant signals that their 

12 system carries. 

13 

14 

Q. 

A . 

No, I'm 

In the context of their cable system's 

15 environment. 

16 Q. And it's the same environment for all 

17 three questions? That's my question. 

18 

19 

A. 

Q. 

That would be correct, yes. 

Okay. And the environment you're 

20 asking them to consider is the cable network 

21 environment; is that right? 

22 A . The the cable programming 

23 environment. 

24 

25 

Q . 

A. 

The cable programming environment. 

Yes, which includes the cable networks 
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1 that they carry, as well as the broadcast 

2 

3 

signals that they carry. 

Q. You're asking them to -- to -- the 

379 

4 interviewer is envisioning that the respondents 

5 are thinking about the cable programming 

6 environment? 

7 A. Well, the interviewer is reading the 

8 questionnaire. 

9 Q. I understand that. What did the 

10 designers of the questionnaire contemplate that 

11 the respondents would be thinking about in 

12 terms of the market environment? 

13 

14 

A . Well, we looked to -- we anticipate 

that the respondents will consider factors that 

15 they use in their ordinary course of 

16 decision- making regarding collections of 

17 programming which we've been talking about at 

18 length to make allocations with regard to the 

19 collections of programming that are on these 

20 distant signals. 

21 I don't know how else to answer it. 

22 Q. Okay. Let's move on. 

23 So in this -- in this hypothetical 

24 market, who is the buyer? 

25 A. The cable system operator. 
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1 

2 

Q. 

A. 

And what's the cable system buying? 

The cable system is buying collections 

3 of programming. 

4 

5 

Q. 

A . 

So --

That appeared on the distant signals 

6 they carried in the year in question. 

7 Q. Okay. As it currently exists, and 

8 correct me if I'm wrong, the cable system 

9 programming structure consists of broadcast 

10 signals, correct? 

11 A. Correct. 

12 Q. Cable networks? 

13 A. Correct. 

14 

15 

16 

Q. 

A . 

Q. 

And then some premium channels and up? 

Yes. 

Okay. And in the universe of cable 

17 networks, how many cable networks are out there 

18 that you can tell within the U. S.? 

19 A. Well, there's several hundred . On the 

20 typical cable system, maybe 3- to 400. 

21 Q. And so in this hypothetical 

22 marketplace when the cable system acquires 

23 programming, are they acquiring bundles of 

24 programming or are they channels of programming 

25 or bundles of programming in some other format? 
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1 

2 

3 

A. Well, channels of programming are 

bundles of programming. 

Q. I understand that. So there's 

4 collections of programming. Is it -- is the 

5 what is the what is the cable system's 

6 intention of what to do with the programming 

7 once they acquired the bundle in this 

8 hypothetical marketplace? 

9 A . To use it primarily to attract and 

10 retain subscribers . 

11 Q . So are they acquiring it in the form 

381 

12 of a channel or are they acquiring it to build 

13 a channel or exploit it in some other fashion? 

14 A. They're acquiring it in the form of a 

15 channel to build a package of channels. 

16 

17 

Q. 

A. 

So --

That meet the interests of their 

18 subscribers -- meet the subscription desires of 

19 their existing and potential subscribers. 

20 Q. So when you look at this allocation of 

21 royalties and you see live professional team 

22 sports, you envision that the cable system 

23 operator is saying -- is responding to your 

24 questionnaire that I would build a channel of 

25 professional live team sports; is that - - is 
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1 that what you ' re saying? 

A. No. 

What are you saying? 

2 

3 

4 

Q. 

A. I'm saying -- well, what I'm saying is 

5 that they are allocating value to that category 

6 of programming which represents a collection of 

7 programs, just as they consider in the 

8 marketplace the value of the 3- or 400 channels 

9 that they have to make decisions about and that 

10 they are aware of the license fees that are 

11 charged for those channels and they make value 

12 judgments about, which are often collections of 

13 programming, often collections of programming 

14 that are focused in a particular area that is 

15 similar to these categories. 

16 Q. So who is the seller in this 

17 hypothetical marketplace? 

18 A. Well, I haven't really defined it. I 

19 haven't - - I haven't attempted to define the 

20 exact structure of the marketplace, but --

21 

22 

Q. 

A. 

Who are they buying the programs from? 

Ultimately, ultimately, the owners of 

23 the programs are the sellers. 

24 

25 

Q. 

A. 

Is that the Copyright Owners? 

There could be an intermediary. There 
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1 could be a lot of ways the market could be 

2 

3 

structured. 

Q. And you haven't thought about that, 

4 the seller's side of this? 

5 A. Well, the way the question is 

6 structured in - the context of the agreed 

7 categories, it's structured such that the 

8 categories represent bundles of programming. 

9 

10 

11 

Q. 

A. 

Q. 

I understand that part of it. 

So an aggregated set of programs. 

My question, though, is if you are 

12 hypothesizing that. the cable system operators 

13 are buying bundles of programming -- I'm at a 

14 loss for your response that you haven't 

383 

15 contemplated who they would be buying it from? 

16 

17 

MR. LAANE: Objection, argumentative. 

THE WITNESS: I don't think that's 

18 what I said. 

19 

20 

MR. GARRETT: Hold on. 

JUDGE BARNETT: Sustained. Can you 

21 rephrase? Or move on. 

22 BY MR. OLANIRAN: 

23 Q. Does your hypothetical market 

24 contemplate at all that the cable system will 

25 be buying programs from -- directly from the 
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1 copyright owner? 

2 A. I -- again, I 'm asking them to 

3 allocate relative value among categories that 

4 consist of bundles of programming . That's as 

5 far as I've gone in attempting to define the 

6 hypothetical market. 

7 JUDGE STRICKLER: Excuse me. When you 

8 say ask about value they would put on it 

9 without identifying a particular seller, are 

10 you equating -- to your understanding, is the 

11 answer that you're eliciting, eliciting 

12 willingness to pay as opposed to any price that 

13 a seller might accept? 

14 

15 

THE WITNESS: Well, I believe that 

these respondents have an understanding based 

16 on their experience in making decisions about 

17 all of the different bundles of programming 

18 that are on their cable system about the 

19 various -- the costs of the various types of 

20 programming that comprise those channels . So 

21 there is some understanding of the cost 

22 framework that exists within the industry 

23 certainly, but it is -- it is primarily focused 

24 on the buyer's perspective. 

25 JUDGE STRICKLER: So you're asking the 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

385 

1 buyer in essence to sort of make the market 

2 say what -- this is the price I expect the 

3 market value to be, not myself as a buyer, but 

4 my willingness to pay or what economists would 

5 say is my reservation price? 

6 THE WITNESS: Yes, but also as we 

7 indicate by the warm-up question, Question 3, 

8 in the context of what their perception is as 

9 to the relative costs that they would -- they 

10 would incur. 

11 

12 

MR . OLANIRAN: May I continue? 

JUDGE STRICKLER: Sure. 

13 BY MR . OLANIRAN: 

14 Q. So think about question -- Question 2 

15 asks for respondents to rank program categories 

16 in order of importance to the system, correct? 

17 A. To offer to the -- how important is it 

18 to offer to their subscribers. 

19 Q . Okay. And Question 3 asks -- is 

20 question about how expensive the program -- to 

21 rank in order of how expensive the programming 

22 is. Is that correct? 

23 A . How expensive they believe the 

24 programming on those distant signals would be. 

25 Q. Okay. And Question 4, as we talked 
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1 about, is the relative valuation task with 

2 regard to the allocation -- allocation of fixed 

3 -- amount of fixed dollar of programming among 

4 various program categories, right? 

5 

6 

7 

A. 

Q. 

Correct . 

Okay. And in order for -

JUDGE BARNETT: Excuse me. 

8 Mr. Trautman, let me just make sure. We are 

9 asking these respondents what they think the 

10 cost of this category of programming would be 

11 in this hypothetical market, but they don ' t 

12 really purchase by category, right? They 

13 purchase by channel or station? 

14 THE WITNESS : Wel l -- so I would look 

15 at that two ways. In the distant signal 

16 market, they purchase or those -- those come 

17 

18 

19 

20 

JUDGE BARNETT: As a package. 

THE WITNESS: As a package. 

JUDGE BARNETT: Okay. 

THE WITNESS: In the cable market, 

21 they come as a channel, but they often 

22 concentrate on a particular genre or type of 

23 programming. 

24 So are they purchasing a channel? 

25 Yes. But are they purchasing a bundle of a 
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1 particular type of programming? Also yes. 

2 JUDGE BARNETT: Okay, thank you. 

3 BY MR . OLANIRAN: 

Q. But in order to perform the tasks that 

5 you're asking the respondent to perform in 

6 Questions 2, 3, and 4, the following things 

7 have to occur: First, they have to listen to 

8 the list of signals read by the interviewer as 

9 

10 

11 

as carried by the system. Is that correct? 

A. 

Q. 

Correct. 

And in the in the cable system that 

12 we discussed in Exhibit 6020, that channel 

13 carried eight signals, did it not? 

14 

15 

16 

A. 

Q. 

A. 

That -- that system did, yes. 

So if we 

Well, it may have carried more, but 

17 that -- we -- we asked them to evaluate 

18 signals. 

19 Q. Fair enough. And then they have to 

20 listen to the number of the signals that were 

21 carried. They have to listen to a list of 

22 program categories that they are asked to rank. 

23 Is that correct? 

24 

25 

A . 

Q. 

That's correct. 

Okay. And so the interviewer would 
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1 read the list of program categories to the 

2 respondent, and the list of program categories 

3 is the list of program categories that the 

4 lawyers in this proceeding have agreed to as 

5 the categories to be -- to be used, correct? 

6 A. Well, we 1 ve attempted to conform the 

7 categories to be -- generally to be consistent 

8 with the agreed categories, but there are also 

9 categories that are, in my experience, very 

10 familiar in the industry . 

11 

12 again? 

13 

14 

JUDGE STRICKLER: May I interrupt 

MR. OLANIRAN: Sure. 

JUDGE STRICKLER: Thank you. I have a 

15 question, because I 1 m not sure of the meaning 

16 to certain words in the context of the 

17 question. So in Question 2b -- I guess it 1 s 

18 the same numbering. I happen to be looking at 

19 the one counsel is showing you, the Charter 

20 Cable. 

21 MR . OLANIRAN: I guess we're getting 

22 into restricted the territory. 

23 JUDGE STRICKLER: Well, I'm not asking 

24 about the answer. 

25 MR. OLANIRAN: Oh. 
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1 

2 

JUDGE STRICKLER: I was just asking _ 

about the question, not the answers. 

389 

3 Question 2b says, "Now I'd like to ask 

4 you how important it was for your system to 

5 offer certain categories of programming." 

6 And then the question, picking up a 

7 little bit later, says, "I will read these six 

8 categories to you to give you a chance to think 

9 about their relative importance." Relative 

10 importance. 

11 

12 

THE WITNESS: Yes. 

JUDGE STRICKLER: And then Question 4a 

13 says, "Now, I would like you to estimate the 

14 relative value to your cable system of each 

15 category of programming . " And then they get a 

16 chance to. 

17 What is the difference to a -- to a 

18 respondent between the relative importance of a 

19 particular category and the relative value? 

20 THE WITNESS: Well, so that's part of 

21 the reason for two warm-up questions and it's 

22 also -- so we want them to be thinking in terms 

23 of relative importance, which to offer their 

24 subscribers and also be thinking on some level 

25 about the relative cost of acquiring that 
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1 programming. So we have --

2 JUDGE STRICKLER: But that's a 

3 separate question. That's Question 3, right? 

4 THE WITNESS: It is. And I think both 

5 of those feed in ultimately to relative value. 

6 JUDGE STRICKLER: How do they feed 

7 into -- how do those two feed into relative 

8 value? I don't understand. 

9 THE WITNESS: Well, in terms of 

10 getting the respondent thinking about a couple 

11 of different aspects that contribute to 

12 relative value. 

13 

14 

JUDGE STRICKLER: But value is a 

demand concept. I value something, a buyer 

15 values something because it has an importance, 

16 it's a -- there's something positive about it 

17 that makes it important to value. The cost 

18 becomes something you weigh against it. 

19 But Question 4, again, asks for 

20 relative value. 

21 THE WITNESS: That ' s correct, in the 

22 context of a programming budget, so 

23 JUDGE STRICKLER: Which is why I asked 

24 - - well, relative to the number of points, to 

25 the 100 points that you have --
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2 

THE WITNESS: Yes. 

JUDGE STRICKLER: to allocate in 

3 the survey. But -- but -- maybe you answered 

4 it and maybe I just don't get it, but what's 

391 

5 the difference between the meaning of the word 

6 "important" in Question 2b and the question of 

7 value in Question 4a? 

8 A. Well, I think both are getting at 

9 similar things. And both, in terms of 

10 relative, are relative -- relative attribution 

11 questions. One is a ranking question, and one 

12 is we're seeking to get a percentage 

13 allocation. 

14 But they are getting at similar 

15 concepts, I agree with you. 

16 JUDGE STRICKLER: So one is sort of --

17 question -- it doesn't seem like it addresses 

18 cost at all. It's saying -- it's just 

19 addressing -- Question 4 is addressing how much 

20 value to put on it, and Question 2b is just 

21 ranking it compared to others without putting a 

22 price on it, like do I do I prefer chicken 

23 or fish or beef and I can rank them, but 

24 Question 4b says: If I had $100 to spend on 

25 them or 100 points to spend on them, how many 
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2 

3 

THE WITNESS: That's correct, yes. 

JUDGE STRICKLER: Okay, th~nk you. 

4 Please, go ahead. 

5 BY MR. OLANIRAN: 

392 

6 Q. I was going through the list of steps 

7 that a respondent had to take to respond to 

8 Questions 2, 3, and 4. And like I say, the 

9 first was the -- understanding the list of 

10 program categories to rank -- I'm sorry, 

11 they're listening to the list of signals, which 

12 in the case of Exhibit 6020, there were eight 

13 signals. And then listening to the list of 

14 program categories to rank. 

15 And then the ultimate ranking task 

16 itself, you have to recall all of the content 

17 on the eight signals, in the case of 

18 Exhibit 6020, and then you had to exclude from 

19 consideration from all of the content network 

20 programming; ABC, CBS, and NBC, correct? 

21 A. Well, I think you're mischaracterizing 

22 the process to a certain degree . There are 

23 steps involved, certainly, but as I ' ve 

24 indicated, we're focusing on a dominant 

25 impression concept and recognizing that 
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1 signature programming drives value. 

2 So I think you're making it sound a 

3 bit more complicated than it is. And it's 

4 it's also a process that is, you know, 

5 something that these folks are considering in 

6 terms of value decisions about programming in 

7 

8 

their everyday in their everyday business. 

Q. Did they not have to know the number 

393 

9 of signals that you're asking them to consider 

10 

11 

to 

A. 

to conduct a particular task? 

Sure. We're actually -- we're helping 

12 them, I think, to focus their decision-making 

13 process by giving them specific signals and 

14 and instructing them to focus only on the 

15 programming on those signals. 

16 Q. Okay. So we're in agreement that they 

17 have to consider those signals. They also 

18 A. Well, we're not we're not in 

19 agreement that they have to consider. I would 

20 argue that we're helping them by giving them 

21 information as to what they should consider. 

22 Q. Do they have any interest in 

23 understanding the signals that they carry for 

24 the purpose of conducting the task that you're 

25 asking them to conduct? 
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A. 

question. 

Q. 

394 

I'm not sure I understand your 

Do you or do you not want them .to 

4 consider the list of signals that you just read 

5 to -- that the interviewer just read to them in 

6 order to perform the task that you 1 re asking 

7 them to? 

8 A. Yes. I'm giving them the list of 

9 signals so that they can consider the 

10 programming that's on those signals and only 

11 that programming. 

12 Q. Okay. You ' re also asking them to 

13 extricate from the aggregate content network 

14 

15 

programming from ABC, CBS, and NBC, correct? 

A. In the instances where network signals 

16 are carried. 

17 Q. Okay. And then, once they do that in 

18 this mentor process, then I will have to 

19 organize the programming into these program 

20 categories, correct? 

21 A. Well I 1 m not sure they have to 

22 organize it. We provide the categories to them 

23 and ask for relative rankings based on those 

24 categories through the course of the first two 

25 questions to get them thinking about the 
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2 

3 

4 

categories that are on those stations. 

Q. 

A. 

I understand that part . 

So, again, we're assisting them. 

395 

5 We're not requiring something of them, I would 

6 argue. We're assisting them in their efforts 

7 to consider that programming. 

8 Q. Well, if they're not organizing 

9 reorganizing the content that they receive on a 

10 station-by-station basis into the program 

11 categories that you ' ve just laid out to them, 

12 how do they know -- how do they know what to do 

13 to perform the task that you're asking them to 

14 

15 

perform? 

A. No, I understand what you're saying . 

16 I think these are familiar categories. And I 

17 think, ultimately, yes, I would agree that they 

18 

19 

20 

21 

22 

are organizing them into 

Q. Okay. And they 

A. At the 

Q. I'm sorry. 

A. At the signature 

those categories. 

do - -

programming dominant 

23 impression level. 

24 Q. And they are performing this task 

25 within the span of an average ten minutes? 
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1 

2 

A . Well, they ' re performing this task 365 

days a year in terms of evaluating programming 

3 that falls within categories and consists --

4 and comes in bundles. 

5 But in terms of the survey, they are 

6 considering the specific questions we've posed 

7 to them in a span of about ten minutes. 

8 Q. Okay. And this respondent in 

9 Exhibit 6020, the vast majority of the 

10 respondents in 2010 are doing this exercise 

11 within ten minutes, in 2012? 

12 A. In -- in -- in the year for the 

13 year 2010 survey, that ' s accurate . 

14 Q. Okay . Can we talk about Question 2b? 

15 And again I ' m going to try to stay within the 

16 question itself, as opposed to specific 

17 restricted information. 

18 So in Question 2b, thi s is the 

19 importance ranking, correct, of the program 

20 categories? 

21 

22 

A. 

Q. 

Correct. 

And this is the first time -- this is 

23 the first time for this question with the Bortz 

24 survey, correct? 

25 A . We had this question in 2009. 
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Q. Okay. And the purpose of this is 1 

2 of this question is to have the respondent tell 

3 the interviewer how important it was for the 

4 system to offer certain categories of 

5 programming they carried in 2010, right? 

6 

7 

A. 

Q. 

Yes. 

And to do so, the respondent had to go 

8 through the exercise we just -- we just talk 

9 about, which is knowing the signals, excluding 

10 network programming, and then organizing the 

11 programming in a manner -- in a ranking order ; 

12 is that correct? 

13 

14 

A. 

Q. 

Ultimately, yes. 

Okay. And for Question 2b, this is 

15 the first time that the respondent is hearing 

16 the list of program categories, right? 

17 

18 

A . 

Q. 

Yes, it is . 

And no definitions of the programming 

19 are provided to the respondent, are they? 

20 A. The category description constitutes 

21 the definition. 

22 Q . I see. Let's look at Question 3. 

23 This also is a new question for the Bortz 

24 survey, at least as presented to -- for the 

25 royalty distribution proceedings; is that 
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A. 

Q. 

Correct. 

Okay. And so in Question 3, the 

4 interviewer seeks to know how expensive it 

5 would have been for respondent 1 s system to 

6 acquire non-network programming on the 

7 broadcast stations identified by the 

8 interviewer, if respondent 1 s system had to 

9 purchase that programming in the marketplace. 

398 

10 I think I read that verbatim from the 

11 question. 

12 

13 

14 

15 

A. 

Q. 

Yes. 

And, again, in order to get to this 

ranking task, the respondent again had to go 

through the steps that we talked about for - -

16 excuse me - - for Question 2b; is that right? 

17 

18 

A. 

Q. 

Yes, which they just went through. 

So the question asks the respondent to 

19 determine how expensive it would have been for 

20 the system to acquire non-network programming, 

21 and by that tense, is it fair to say that the 

22 interviewer is asking the respondent about how 

23 expensive the programming would have been in 

24 2010? 

25 A. Yes. And we 1 re not asking them to 
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1 determine that. We're asking them to rank the 

2 

3 

categories. 

Q. I'm sorry, rank the categories. Okay . 

4 And you are not -- you have read them, 

5 the list of programming, the list of signals 

6 that are at issue and asked them to organize a 

7 rank, how expensive in order -- rank the 

8 programming categories in order of how 

9 expensive, right? 

10 

11 

A. 

Q. 

Yes. 

So do you know whether or not, in 

12 responding to this particular question or 

13 actually in Question 2, the respondents are 

14 

15 

aware of distant signal retransmission or not? 

A. We -- we actually specifically do not 

16 want to alert them to the fact that this is 

17 concerning copyright issues or copyright 

18 royalties. 

19 Q. Even though the signals that you are 

20 asking them to talk to you about were carried 

21 subject to the compulsory license statute? 

22 A. Well, they were carried subject to 

23 that, but we don't want them to be thinking 

24 about the royalties that they pay when -- or we 

25 don't want them necessarily to be thinking 
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1 about the royalties that they pay or that 

2 structure when they ' re responding to this 

3 question. 

4 Q. Do you know whether they're not 

5 thinking about it? 

6 A. We can't say for sure, but we don't 

7 we don't do what Horowitz did and alert them to 

8 the fact that these are distant signals and use 

9 terms that would suggest to them that it's part 

10 of the process. 

11 Q. And what would be wrong with using 

12 terms that would suggest it would be part of 

13 the process? 

14 

15 

16 

A. Well, because I think we want them to 

be thinking about a marketplace transaction. 

Q. Well, that would have been -- the 

17 process - - the marketplace that exists for 

18 them -- that existed for them in 2010 was a 

19 marketplace that regulated distant 

20 retransmissions, is it not? 

21 A. Right. We're trying to get at 

22 relative value in a free marketplace. 

23 Q. And if - - if they are as knowledgeable 

24 as you said they are, wouldn't they understand 

25 how are they making a distinction between 
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1 retransmission of distant signals subject to 

2 the compulsion license versus non-regulated 

3 retransmission of -- of signals or channels? 

4 A. We're not asking them to make that 

5 distinction. 

6 Q. So you don ' t -- it doesn't matter to 

7 your survey that they are thinking about one or 

8 the other or both? 

9 A. Again, we ' re not asking them to make a 

10 distinction specific to the regulatory 

11 framework. 

12 Q. I know you ' re not asking them . My 

13 question is whether or not it matters to the 

14 results of your survey whether they were 

15 thinking about one or the other or both? 

16 

17 

A. I haven ' t assessed whether it matters. 

JUDGE STRICKLER: I have a question, 

18 still sticking with Question 2b for you, 

19 Mr. Trautman. 

20 The question, again, begins: "Now, 

21 I'd like to ask you how important it was for 

22 your system to offer certain categories of 

23 programming that are carried by these 

24 stations." 

25 Now, it doesn't indicate whether they 
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1 should be thinking that they already carry 

2 stations or air programs on other channels, 

3 including network channels that are in these 

4 categories as well, which of course exist. 

5 Those are the programs, movies sitcoms, live 

6 sports, what have you. 

7 And I think you answered this morning, 

8 you said that they -- that you perhaps you 

9 said, correct me if I'm wrong, that you 

10 anticipate that the respondents would figure 

11 out which were the best types of programs among 

12 these seven categories to round out their 

13 schedules, sort of which ones complement what 

14 

15 

they already have . 

But the question doesn ' t ask that one 

16 way or the other. So am I right that the 

1 7 respondent, therefore we just don't know 

18 as I think you a l so said this afternoon, we 

19 don't know what's in the respondent ' s head, 

20 whether they are figuring out whether these 

21 program types, these categories that are on the 

22 retransmitted stations are rounding out what 

23 they already have or they're just thinking of 

24 what would happen if you were starting out 

25 programming, whether it pays to begin with live 
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and pay more for live sports or for sitcoms 

or what have you. They're free to -- to 

3 approach the problem from either of those 

4 perspectives; is that your understanding? 

5 THE WITNESS: We don't instruct them 

6 on that issue. I think that it's -- it's -- it 

7 would be my expectation that they would respond 

8 at least typically in the context of the 

9 factors that led them to carry these distant 

10 signals, which would include consideration of 

11 those broader issues. 

12 JUDGE STRICKLER: So there's no way of 

13 knowing, when they respond, whether they're 

14 thinking in terms of, well, we already have 

15 network TV on our cable system, we already have 

16 CNN, we already have ESPN, we already have HBO 

17 as a premium offer, we have all these other 

18 things; how valuable are these other types of 

19 programs given what we already have, what's 

20 already arrived on our programming? 

21 You don't know if they're thinking of 

22 it that way or whether or not they're thinking 

23 about it in terms of, hey, let's -- let's start 

24 a cable system and let's begin with what's the 

25 best type of programming, and then they answer 
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1 the question with that in mind? 

2 THE WITNESS: Well, we can't in that 

3 context know what's in the respondent's mind 

4 for certain, but I -- again, I anticipate that 

5 they are thinking about it in the context of 

6 their cable system and how these signals and 

7 how the programming on these signals is or is 

8 not important to offer to their subscribers. 

9 JUDGE STRICKLER: Given what they 

10 already have in the system? 

11 . THE WITNESS: Given what they already 

12 have . 

13 

14 

JUDGE STRICKLER : Well, if that's the 

case, wouldn't the question better be asked, 

15 the question that I quoted before -- "Now, I'd 

16 like to ask you how important it was for your 

17 system to offer" -- and instead shouldn't it 

18 have said something like: How important it was 

19 for your system to offer these stations because 

20 they offer certain categories of programs? 

21 Rather than asking them to -- how important it 

22 was for their system to offer certain 

23 categories of programs that are carried by 

24 these stations? 

25 Because if, as you're saying, you 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

405 

1 anticipate they were thinking, all right, I 

2 already have the architecture of a system that 

3 has all these various programming, now what 

4 stations would I like to retransmit distantly 

5 because they have various bundles, you would 

6 want to be looking at the stations and the 

7 bundles they have, rather than just the types 

8 of programs, wouldn't you? 

9 THE WITNESS: Well, I mean, I could 

10 certainly give some thought to the possibility 

11 of how the -- the question could be rephrased, 

12 but what we're trying to elicit from here, from 

13 here is a response from the respondent as to 

14 how the types of programming on those signals 

15 played in to important -- how the types of 

16 programming on those signals was important or 

17 not in terms of offering to their subscribers 

18 and specific to the programming that was 

19 actually on those signals. 

20 

21 

22 

23 

24 

JUDGE STRICKLER: Well, the way the 

sentence reads - - again, I don't want to 

belabor this - - this might be the last time I 

repeat the same quote from the question, to be: 

"Now, I'd like to ask you" - - as the quote 

25 goes, "Now, I'd like to ask you how important 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

406 

1 it was for your system to offer certain 

2 categories of programming that are carried by 

3 these stations." 

4 Don't you find that a little ambiguous 

5 in the sense that you're asking them how 

6 important it was for your system to offer 

7 certain categories of programming? Let's just 

8 stop right there. So it has got to be 

9 categories of programming, and which categories 

10 are we talking about? The ones that are 

11 carried by these stations . 

12 So the -- that last phrase -- clause, 

13 that clause in the sentence just tells you 

14 

15 

where to find the categories. It doesn't tell 

you that they are important because they are in 

16 the stations. It just tells you, when you look 

17 at these stations, you'll find the categories. 

18 And now we want to know how important they are 

19 to you. And that's not really the task at hand 

20 now, is it? 

21 THE WITNESS: Well, I take your point, 

22 but subsequent to that, in the question we do 

23 focus them in on it being the programming 

24 that's on those broadcast stations. 

25 JUDGE STRICKLER: Well, you ask them 
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1 to -- you specifically say exclude the 

2 broadcast stations. But you don't say 

3 specifically exclude other cable stations . So 

4 you don't say specifically exclude ESPN or 

5 exclude CNN or anything like that? 

6 THE WITNESS: That's -- well, so there 

7 is ABC, CBS, and NBC network programming on 

8 some of these stations. It's a -- it's a 

9 sub-component of the programming on some of 

10 these stations. 

11 So that's what we're asking them to 

12 exclude . 

JUDGE STRICKLER: Thank you. 13 

14 

15 

BY MR. OLANIRAN: 

Q. So continuing with 2b - - or not to 

16 be 

17 (Laughter.) 

18 JUDGE STRICKLER: You know anybody was 

19 thinking that, bit you ' re the only one who said 

20 it out loud. 

21 MR. OLANIRAN: It was low-hanging 

22 fruit. I'm sorry. 

23 (Laughter.) 

24 BY MR. OLANIRAN: 

25 Q. Mr. Trautman, I want to go back to 
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1 Question 3. And you start the question -- and 

2 if you'll please look at the language so you 

3 can follow my question. You start the question 

4 by telling the respondent that the question 

5 would be about how expensive purchasing the 

6 programming directly in the marketplace would 

7 have been. And then in the next sentence, the 

8 question then refers to relative costs of seven 

9 programming categories. 

10 Do you see that? 

11 

12 

A. 

Q. 

Yes. 

And then in the next sentence, you go 

13 back to ranking the program categories in order 

14 

15 

of how expensive. And then in the following 

sentence, you refer to a cost ranking exercise 

16 that was about to happen. 

17 So my question is are you equating all 

18 these terms to mean the same thing? 

19 A. In terms of this question, I believe 

20 those are interchangeable terms, yes. 

21 Q. And - - and you believe that the 

22 respondent somehow understands four -- three 

23 different terms to mean the same thing? 

24 

25 

MR. LAANE: Objection, argumentative. 

JUDGE BARNETT: Overruled. 
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MR. OLANIRAN: Thank you . 1 

2 THE WITNESS: Well, I believe it's two 

3 different terms, but yes . 

4 BY MR. OLANIRAN: 

5 Q. What are you -- are you asking them 

6 about how expensive or are you asking them 

7 about relative cost in terms of are you asking 

8 them to rank the programming categories? 

9 A. Well, I think we're asking them about 

10 both, and I think the terms are interchangeable 

11 and we're asking them to rank relative expense 

12 or cost. 

Q. So expense and cost mean the same 13 

14 

15 

16 

thing to you? 

A. 

Q. 

In the context of this question, yes. 

And you don't you don't think that 

17 the word 11 cost, 11 which is used there as a noun, 

18 and the adjective "expensive" are two different 

19 concepts? 

20 

21 no. 

22 

23 

A. 

Q. 

Not in the context of this question, 

Okay. 

MR. OLANIRAN: Your Honor, I know we 

24 usually have an afternoon break. I don't know 

25 if this is a good time because this is a --
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1 this would be a good clean break for me. I can 

2 

3 

continue. 

JUDGE BARNETT: Go ahead. I was 

4 thinking of about 2:45 we would take our break. 

5 MR. OLANIRAN: That's fine . Thank 

6 you . 

7 BY MR. OLANIRAN: 

8 Q . Mr. Trautman, let's move to the 

9 constant sum questions, which is Question 4a. 

10 

11 

A. 

Q . 

All right. I'm there . 

And the respondent in this question 

12 was tasked with making relative valuation of 

13 the same program categories that you had 

14 

15 

16 

mentioned in Questions 2 and 3, correct? 

A. 

Q. 

Correct. 

And it's the -- the aggregate -- the 

17 relative valuation results in this constant sum 

18 question, subject to some modifications that 

19 you do later on, serves as the basis for the 

20 proposal by Joint Sports Claimants, correct? 

21 

22 

23 

A . 

Q. 

required 

Correct. 

And, again, for this exercise, you 

the respondent was required to go 

24 through the steps that we talked about earlier, 

25 remembering the signals, taking out ABC, CBS, 
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1 and NBC, and then reorganizing the programming 

2 into the program categories that they have to 

3 -- that the allocation would have to be based 

4 on, right? 

5 

6 

A. 

Q. 

Correct. 

Okay. And the question opens with the 

7 statement that you would like the respondent to 

8 estimate the relative value to the respondent's 

9 system of programming broadcasts by the signals 

10 identified, that you had been identifying all 

11 a l ong that were carried in 2010. 

12 Now, in the opening statement, you 

13 used the phrase "relative value," not "relative 

14 

15 

marketplace value." I s it fair to say that you 

intended for the respondent to contemplate a 

16 particular marketplace? 

17 A. I intended them to allocate relative 

18 value among the programming categories. 

19 Q. Did you have -- did you want them to 

20 be thinking of a particular type of marketplace 

21 in making that allocation? 

22 A. No, I wanted them to respond based on 

23 their experience and judgment 

24 

25 

Q. 

A. 

Did you 

-- as to the marketplace. 
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Q. Okay, I ' m sorry . I'm sorry I 

interrupted you. Pl ease finish. 

As to the marketplace. 

1 

2 

3 

4 

A. 

Q. Okay. And it didn't matter to you --

5 strike that. 

6 The marketplace that they had in mind 

7 in making their allocations to the program 

8 category, did that matter to you as an 

9 interviewer? 

10 A. I'm -- I ' m trying to get them to 

11 allocate relative value based on their 

12 experience and judgment as to the programming 

13 on these stations. 

14 

15 

Q. 

A. 

Do you know 

So I don't -- I 'm allowing them the 

16 free will, so to speak, to think about that 

17 relative value allocation as they see fit in 

18 terms of how it is appropriate for their cable 

19 system. 

20 Q. As a questionnaire designer, do you 

21 the ultimate objective of your survey is to 

22 have an allocation that reflected marketplace 

23 value of the program categories; is that fair 

24 to say? 

25 A . Yes . I'm not sure that you could 
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1 really allocate relative value not in a 

2 marketplace, so I think that's kind of 

3 implicit. 

4 Q. So my question is when they were 

5 allocating value to these different program 

6 categories, was it important to you, the 

7 designer of the question who intended to use 

8 this as - - who intended to use the results as 

9 reflective of marketplace value, was it 

10 important to you 

11 A. Yes, it was. 

12 Q. -- that - - I didn't finish my 

13 question. Was it important to you that the 

14 respondents be thinking about a particular type 

15 of market? 

16 A . Not a particular type of market, but 

17 relative value . 

18 JUDGE STRICKLER : Did you also think 

19 that they should be contemplating market price 

20 as well, how much it would cost to get live 

21 sports programming, how much it would cost to 

22 be able to acquire movies, et cetera? 

23 THE WITNESS: Well, that was the -- we 

24 -- we wanted them to go beyond the mere 

25 consideration of attracting and retaining 
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1 subscribers to consider broader issues related 

2 to relative market value and -- and so one of 

3 the reasons for introducing the third question 

4 was to think -- get them to also be thinking 

5 about such factors as -- as cost, yes. 

6 JUDGE STRICKLER: So in that sense, 

7 it's sort of a net value to them, right? 

8 Because there's the positive value of, although 

9 you say you weren't testing for this, how to 

10 increase their subscribers, perhaps how they 

11 will increase their viewers, but subscribers is 

12 the point of the realm for a cable company, but 

13 that's only, you know, one of the -- to mix 

14 metaphors, that's only one b l ade of the 

15 scissors because the other is the cost too . 

16 So you wanted them to think both in 

17 terms of how much revenue they could get in 

18 because it was -- had value in that regard 

19 because you get more subscribers if it was a 

20 popular type of program category, but if it's a 

21 very expensive one, I mean, you might want - -

22 you might want the Rose Bowl, I know that's a 

23 network game, it ' s a bad example, but maybe 

24 

25 

THE WITNESS: Sure. 

JUDGE STRICKLER: Do they still do the 
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1 Astro-Bluebonnet Bowl? I don't know . That one 

2 

3 

sounds syndicated to me. 

THE WITNESS: I think you're a little 

4 behind the curve on that one. 

5 JUDGE STRICKLER: I'm way behind the 

6 curve. I 1 m sure of that. 

7 

8 

{Laughter.) 

JUDGE STRICKLER: But the -- but it 1 s 

9 all well and good that you say, well, we can 

10 get X thousands of dollars in new subscriptions 

11 because we're carrying these lesser bowl games 

12 that aren't anywhere else, but if it costs you 

13 more than you're going to gain, it really has 

14 no -- it really has no value to you at all, 

15 now, does it? 

16 THE WITNESS: Well, we were thinking 

17 about costs more in the context of how it would 

18 affect your sort of budget allocation in terms 

19 of this Question 4a, so not in terms of 

20 necessarily trying to turn the relative value 

21 question into a relative profitability 

22 question . 

23 JUDGE STRICKLER: But that is -- well, 

24 because you're not turning it into a 

25 profitability question, I understand that, and 
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1 appreciate it, it's not a market value question 

2 any longer, right? If it ever was supposed to 

3 be, which was counsel's question that started 

4 this particular line of questioning, the 

5 difference between market value and relative 

6 value. 

7 

8 

THE WITNESS: No, no 

JUDGE STRICKLER: If you're not 

9 considering profit, you're not considering 

10 market, because what does a market exist for 

11 sellers and for buyers but to try to gain 

12 profit? 

13 

14 

15 

THE WITNESS: Well, no. Let me 

rephrase that. 

I understood you to be saying a 

16 different thing in terms of cost, but, yes, 

17 you're actually correct, and I misstated, that 

18 we are -- we are thinking in terms of the 

19 relative value to their cable system on a broad 

20 level and, therefore, we are encouraging them 

21 to think about what you just said. 

22 

23 

So, I'm sorry, I misstated. 

JUDGE STRICKLER: I appreciate that . 

24 The questions are hard off the top of your head 

25 so it's probably a confusing question so thank 
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1 you for trying to work through it. 

2 But there's no prices, there's no 

3 explicit pricing or implicit pricing in 

4 given in the instructions in Question 4a, so 

5 there's a ranking, for example, someone could 

6 rank live sports Number 1, but we don't know 

7 what that respondent thinks in terms of the 

8 pricing of the sports. So it ' s -- it has value 

9 because you think people want to watch or 

10 people are going to subscribe, more 

11 importantly, to a -- to a cable system, right? 

12 And that's the value, but you don't want 

13 subscribers to add revenue to you if the costs 

14 are going to be greater than the revenue. So I 

15 don't understand how -- how this could even be 

16 remotely be considered to have market value. 

17 It's -- when I go back to that 

18 demand/supply difference, it just seems like 

19 it's how much would you be willing to pay, how 

20 much value it gives you on the demand side. It 

21 doesn't tell you anything about whether you 

22 would actually go ahead and do it. 

23 THE WITNESS: I -- I agree that it's 

24 primarily a demand judgment. 

25 JUDGE STRICKLER: Thank you. 
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( 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

( 

BY MR. OLANIRAN: 

Q. I just wanted to clarify something 

else . Did you -- I took it you intended for 

the respondents to consider the same program 

categories you used in Question 2 and 3 for 

Question 4; is that right? 

A. Yes. 

Q. So if we took the syndicated shows 

program category, if you look at Question 2, 

which is the first time they're hearing about 

this, they hear the label syndicated category 

-- syndicated show, it's labeled syndicated 

shows, series, and specials. 

Do you see that? 

A. Yes. 

Q. And then you go to Question 3, it's 

labeled the same thing, syndicated shows, 

series, and specials. Do you see that? 

A. Correct. 

Q. And then in Question 4 you have 

418 

syndicated shows, series, and special. And for 

the first time you elaborate on that to say 

"distributed to more than one television 

station and broadcast during 2010 by the 

commercial stations I listed." Wouldn't that 
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1 be confusing to the respondent? 

2 A. I don't believe so. We've told them 

3 previously on a number of occasions that we're 

4 talking about the programming that was carried 

5 by these stations during 2010 and that we were 

6 talking about specific commercial stations, so 

7 I don't think that that's an issue and I think 

8 that the "distributed to more than one 

9 television station" is just a clarification 

10 with respect to syndicated shows, series, and 

11 specials. 

12 Q. And why wouldn't that clarification 

13 have occurred earlier, in the beginning -- at 

14 

15 

16 

17 

18 

the beginning of the question? 

A. 

Q. 

A . 

Q. 

In Questions 2 and 3? 

Yes. 

It could have. 

It would have been better, would it 

19 not have? 

20 A. It would have been more descriptive, I 

21 would agree . 

22 

23 

Q. 

A. 

It would have been better? Right? 

I think it's -- again, I don't 

24 necessarily think better in the context of a 

25 rank order question. I don't think it was 
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1 necessary. 

2 Q. But the rank order question would 

3 actually warm up to the ultimate question that 

4 you were going to ask the respondents, correct? 

5 

6 

A. 

Q. 

Yes, they were. 

So you used the same phrase in the 

7 first two questions, and then when you get to 

8 the last question the most important 

9 question, I think you would say, correct? 

10 

11 

A . 

12 4a now? 

13 

14 

Yes. 

JUDGE STRICKLER: You ' re referring to 

MR. OLANIRAN: Yes . 

JUDctE STRICKLER : Thank you. 

15 BY MR. OLANIRAN: 

16 Q . And you're at the phrase "produced by 

17 or for any commercial stations." Right? 

18 

19 

A. 

Q. 

Well, not in the syndicated category. 

I'm sorry. Distributed to more than 

20 one television station. 

21 

22 

A. 

Q. 

Yes. 

You don't think a respondent, for 

23 example, could have looked - - heard that phrase 

24 and said, wow, maybe there's some other type of 

25 distribution that did not involve the questions 
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1 that are asked in 2 and 3? 

2 

3 

4 

5 

6 

A . 

Q. 

A. 

Q. 

A. 

I -- I don't see that happening. 

And that's based on what? 

My experience. 

What specific experience? 

I just -- I don't think that's a 
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7 meaningful alteration in terms of the question. 

8 Q. How do you test whether there's 

9 confusion in responding to Question 4a versus 

10 Questions 2 and 3 in terms of how the 

11 respondent is -- understood that category? 

12 

13 

14 

A. 

Q. 

I haven't tested for that. 

Let's look at the news 

JUDGE STRICKLER: Just before you go 

15 there, I want to stick with that question, that 

16 description, Mr. Olaniran, about syndicated 

17 shows, series, and specials that counsel was 

18 asking you about. It says, the phrase that he 

19 was looking at, "distributed to more than one 

20 television station and" -- "and broadcast 

21 during 2012 by the commercial stations I 

22 listed. 11 

23 Let's take that conjunctive one 

24 portion at a time. "Distributed to more than 

25 one television station." 
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THE WITNESS: Yes. 1 

2 JUDGE STRICKLER: Was that intended to 

3 mean more than just -- if the respondent had 

4 retransmitted six stations on the cable system, 

5 is that making reference to one of those six or 

6 distributed to just more than one -- in other 

7 words, it could have been one of the ones the 

8 -- the respondent retransmitted and some other 

9 station? 

10 A. Well, consistent with the agreed 

11 categories, it's intended to reflect 

12 distributed more broadly than just the station 

13 on which it appeared. 

14 JUDGE STRICKLER: Okay. So if there 

15 were stations 1 through 6 that were 

16 retransmitted by this particular respondent's 

17 company, but it was -- but this particular 

18 syndicated show was retransmitted on -- on 

19 retransmitted station number 3 and that was the 

20 only one and also retransmitted on station 

21 number 46, that was not retransmitted by this 

22 company, would that qualify as falling within 

23 that definition? Or no? 

24 THE WITNESS: Well, again, this is 

25 intended to be a clarification that the 
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1 syndicated shows, series, and specials includes 

2 programming that was distributed to multiple 

3 television stations. 

4 JUDGE STRICKLER: Multiple television 

5 stations that this respondent's company 

6 retransmitted or just multiple stations? 

7 

8 

THE WITNESS: Just multiple stations. 

JUDGE STRICKLER: How would the 

9 respondent know that? 

10 THE WITNESS: I think in my experience 

11 the respondents are familiar with the concept 

12 of syndicated programming and understand the 

13 difference between that and what I'll refer to 

14 

15 

as local programming consistent with news and 

public affairs as as defined below in the 

16 other category. 

17 JUDGE STRICKLER: But the question 

18 itself suggests that there are certain 

19 syndicated shows that are not distributed to 

20 more than one television station or you 

21 wouldn't have to give them that extra 

22 information, would you? 

23 THE WITNESS: Well, I'm not sure that 

24 the extra information was necessary. I'm - - I 

25 believe, you know, extra information was 
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2 

3 

categories as possible. 

JUDGE STRICKLER: Thank you. 

4 BY MR. OLANIRAN: 

5 Q. Mr. Trautman, isn't it generally 

6 accepted survey practice to use consistent 

424 

7 language throughout a survey questionnaire when 

8 you intend for that language to mean the same 

9 thing across the questionnaire? 

10 A. Yes. And I think this survey meets 

11 that standard. 

12 Q. Okay. Let's look at the news 

13 category, if you will. If you go to question 

14 -- if you go to Question 2a, you labeled what I 

15 would call the news category in Question 2b as 

16 "news and other station-produced programs . " 

17 Do you see that? 

18 

19 

A. 

Q. 

Yes. 

Then in Question 3, you call it "news 

20 and other station-produced program." Which is 

21 the same thing as Question 2. 

22 And then when you get to Question 4a, 

23 you call it "news and public affairs programs." 

24 You meant for all three questions to - - to 

25 refer to what I call the news program, correct? 
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A. Yes, to the news news and public 1 

2 affairs programs produced by or for any of the 

3 commercial stations listed. 

4 Q. And you still considered this labeling 

5 consistent with generally accepted survey 

6 practice? 

7 A. I consider the first two question 

8 references to be a shorthand version of the 

9 expression in Question 4. 

10 Q. So your respondents would know that 

11 when you say "news and public affairs program" 

12 you intended to say "news and other 

13 station-produced programs, 11 right? 

14 A. I don't think that this expression 

15 would change the perception in the respondent's 

16 mind of what we were talking about. 

17 Q . You also added in that last question, 

18 after "news and public affairs program," 

19 "produced by or for any of the commercial 

20 stations," which description is not part of the 

21 first two questions. 

22 A . Well, it is, other station-produced 

23 programs. 

24 Q. You don't think that the label in 4a 

25 is more descriptive than the earlier labels? 
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A. It is more descriptive. I indicated 

that the first two were a shorthand version. 

1 

2 

3 Q. The language is not -- the language of 

4 4 is not consistent on its face with 2 and 3? 

5 A. I think a shorthand version is not 

6 identical, I agree. 

7 

8 

Q. Okay. 

JUDGE STRICKLER: So why the 

9 difference? Why the difference in verbiage? 

10 THE WITNESS: Well, again, we're 

11 trying as much as we can to keep the 

12 definitions simple and straightforward in the 

13 minds of respondents. 

14 Ahd in the ranking questions, again, 

15 we're -- those are warm-up questions. We're 

16 trying to get more general perceptions. And we 

17 want to - - our determination was to add a bit 

18 more clarity or just some reminders in the key 

19 relative -- in the key constant sum question. 

20 

21 

22 

23 

JUDGE STRICKLER: Thank you. 

JUDGE BARNETT : Is this a good place? 

MR. OLANIRAN: Just as good as any . 

JUDGE BARNETT: Okay. We'll be at 

24 recess for 15 minutes . 

25 MR. GARRETT: Your Honor, I'm sorry, 
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1 before we break, we have another witness who is 

2 prepared to go on today back at our offices. 

3 In canvassing folks on the amount of 

4 cross-examination, I don't think there will be 

5 time to put him on today, but I wanted to 

6 confirm that because I can send him back to 

7 Colorado for the long weekend otherwise. 

8 JUDGE BARNETT: Messrs. Satterfield, 

9 Cosentino, will you have cross-examination for 

10 Mr. Trautman? 

11 MR. SATTERFIELD: Probably not very 

12 much at all, if at all. 

13 

14 

15 

16 

17 

18 

19 MacLean? 

20 

JUDGE BARNETT: Mr. Stewart? 

MR. STEWART: Just a minute. 

JUDGE BARNETT: A minute? Come on. 

MR. STEWART: Two. 

(Laughter. ) 

JUDGE BARNETT: Messrs. Lutzker, 

MR. LUTZKER: Yes, we will have at 

21 least probably 20 minutes. 

22 

23 

JUDGE BARNETT: Okay. And Mr. Dove? 

MR. DOVE: We're thinking maybe an 

24 hour and a half. 

25 JUDGE BARNETT: And in that case, 
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1 Mr. Garrett, I would say get that fellow to the 

2 

3 

4 

airport. 

(Laughter.) 

MR. GARRETT: He may already be there, 

5 Your Honor . 

6 JUDGE BARNETT: Okay. Thank you. 15 

7 minutes. 

8 (A recess was taken at 2:50ap.m., 

9 after which the trial resumed at 3:10 p.rn.) 

10 JUDGE BARNETT: Please be seated. 

11 BY MR. OLANIRAN: 

12 Q. Mr. Trautman, let's continue with our 

13 discussion about question 4a . In the -- in the 

14 middle paragraph on question 4a, do you have 

15 that in front of you, by the way? 

16 

17 

A. 

Q. 

I do, yes. 

Okay. In the middle paragraph you ask 

18 the respondent to assume that his or her system 

19 spent a fixed dollar amount in 2010 to acquire 

20 all of the non-network programming actually 

21 broadcast in 2010. Right? 

22 

23 

A. 

Q . 

Yes. 

Okay. And then you ask what 

24 percentage, if any, of the fixed dollar amount 

25 would your system have spent for each category 
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1 of programming. Right? 

Yes . 2 

3 

A. 

Q . In the case of -- and you said earlier 

4 that your respondents, after qualification, you 

5 expect them to have knowledge about the content 

6 they carry, correct? 

7 

8 

9 

1 0 

A. 

Q. 

A. 

Q. 

Yes. 

They understand prices, correct? 

Yes. 

And they understand the cable 

11 programming market, correct? 

12 

13 

14 

15 

16 

17 

A. 

Q. 

correct? 

A. 

Q. 

A. 

Correct. 

And that they understand expenditures, 

Expenditures as in --

Programming expenditures, I ' m sorry. 

Yes, to the extent that is different 

18 from pricing . 

19 Q. Well, you expect them to be 

20 knowledgeable about the system ' s programming 

21 expenditures, right? 

22 

23 

A . 

Q . 

Oh, yes. 

Okay. So by the time that -- in the 

24 case of the 2010 survey, which began in 2011 

25 and went into 2012, by the time that you are 
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1 asking these respondents -- the interviewers 

2 interviewing the respondents about 2010, the 

3 respondents already know what they actually 

4 spent on programming in 2010, don't they? 

A. Yes. 5 

6 Q. So when you are asking them, when you 

7 are asking the respondents about how much he or 

8 she, the system -- how much would your system 

9 have spent when the respondent already, the 

10 knowledgeable respondent already knows what the 

11 system spent with regard to programming, how 

12 was the respondent making that distinction? 

13 

14 

A. I'm not asking them to make that 

distinction. This paragraph is sort of the 

15 constant sum -- it establishes the constant sum 

16 parameter that we're looking for a fixed dollar 

17 amount and we're looking to allocate that 

18 amount in -- in fixed percentages. 

19 So I'm not asking them to think in 

20 context of a particular number, just -- just a 

21 fixed amount. 

22 Q. But you do agree, though, that by the 

23 time you asked them the constant sum question, 

24 they already have data on how much they 

25 actually spent on programming, correct? 
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Yes. 

Okay. And you said earlier you are 

3 not asking them to distinguish between when you 

4 qualified them, you haven't asked them to 

5 distinguish between broadcast programming or 

6 cable network programming, that sort of thing, 

7 right? You -- is that right? 

8 A. Correct. 

9 Q. Okay. And you wanted someone with a 

10 broad knowledge of programming? 

11 

12 

A. 

Q. 

Correct. 

Okay. So when they are answering this 

13 question, does it matter -- did it matter to 

14 the survey results that they were thinking 

15 about the programming that they actually -- the 

16 programming expenditures they actually incurred 

17 versus an imaginary expenditure to allocate 

18 among the program categories? 

19 A. I don't think it does. It matters to 

20 me that they are thinking of a fixed amount . 

21 Q. Okay. And did it matter as to volume 

22 of the programming? 

23 A. 

24 question. 

25 Q. 

I'm not sure I understand your 

If you are asking them to think about 
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1 a fixed amount, in that fixed amount should 

2 they also be thinking about the volume of the 

3 programming that would constitute the fixed 

4 amount? 

5 A. Well, I am asking them about acquiring 

6 the programming that was actually broadcast by 

7 these stations, so, yes, I'm asking them to 

8 think about the mix of that programming and 

9 what it consisted of. 

10 JUDGE STRICKLER: Is there any 

11 assumption in there as to what the value is of 

12 any minute of programming across the 

13 categories, in terms of how much the cost is, 

14 

15 

16 

the price is to acquire that programming? 

THE WITNESS: No. 

JUDGE STRICKLER : So does that mean de 

17 facto it is the same price or it is just --

18 well, zero, it is the same price, zero, right? 

19 THE WITNESS: Well, again, we're --

20 we're asking them to express their conception 

21 of relative value in the context of allocating 

22 this fixed dollar amount. So to your point, I 

23 think it is primarily a demand-oriented 

24 question, the point you made earlier, you know, 

25 it may be taking into account their thoughts 
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1 about cost to a degree. 

2 JUDGE STRICKLER: Thank you. 

3 BY MR. OLANI RAN : 

4 Q. I think earlier in your direct 

5 testimony you said that nothing in the surveys 

6 that would have indicated confusion about any 

7 of the programming categories with respect to 

8 the question there, is that a fair statement, 

9 that you saw nothing in the surveys that would 

10 have indicated that? 

11 A. Well, in my experience in implementing 

12 and managing and listening to the conduct of 

13 the surveys, I haven ' t seen any evidence of 

14 

15 

confusion on the part of the respondents . 

Q. Did you engage in any particular 

16 testing to see whether there is confusion? 

17 A. Well, again, we -- we listened to many 

18 of the interviews. We conducted a pilot test 

19 and listened to those interviews with the WGN 

20 questionnaire. I would consider that testing. 

21 I'm not sure what other testing you 

22 might kind of be -- you might be referring to, 

23 but we -- we conducted that testing and 

24 monitoring. 

25 Q. In the movie category, for example, 
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1 did you consider whether or not a movie on a 

2 commercial station is confused with a movie on 

3 a Public Television station? 

4 A. Well, certainly in question 4a, we ask 

5 for an allocation to movies broadcast by the 

6 commercial stations I listed. 

7 Q. In question 4a you certainly do that, 

8 but in questions 2 and 3, you just have movies. 

9 

10 

A. 

Q. 

That ' s accurate, yes. 

Then do you know, for example, whether 

11 respondents are confusing, you know, Downton 

12 Abbey with any - - which is on Public 

13 Television, with any dramatic series on a 

14 

15 

commercial station? 

A. Well, when we read the categories, 

16 identified PBS and all other programming 

17 broadcast by non-commercial stations, by the 

18 non-commercial stations that are included. 

19 So that category is specifically 

20 delineated and described to encompass all of 

21 the programming on that station. 

we 

22 Q. And you assume that when you list the 

23 eight signals that are respondent systems 

24 carrying, that they can automatically discern 

25 whether, you know, whether a signal is a PBS 
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signal or a commercial station signal? 

A. No, we don't assume that at all. We 

435 

4 actually inform them of the affiliation of the 

5 signals and that the signals listed are either 

6 commercial or non-commercial, educational, 

7 network, independent, et cetera. 

8 Q. And you assume based on that 

9 identification that they can distinguish the 

10 programming, right? 

11 A. Well, I assume they are familiar with 

12 these stations to begin with as . part of their 

13 ordinary course of business, and I assume that 

14 with that additional information that we 

15 provide to them, that that would be consistent 

16 with their preexisting understanding. 

17 JUDGE STRICKLER: I just want to ask 

18 you a question about question 3. Arn I right 

19 that you included question 3 because it was in 

20 response to something that some of our 

21 predecessors had ruled on, that you needed a 

22 cost basis type of question in there? Was that 

23 the motivating force for question 3? 

24 THE WITNESS: Not precisely. It was 

25 really -- the motivating force was that we had 
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1 an advertising -- a use in advertising and 

2 promotion question in the previous version of 

3 the survey that had essentially become useless 

4 because these signals weren't being used in 

5 advertising and promotion, so that needed to be 

6 replaced. 

7 So the cost question was the question 

8 that we came up with to replace it . 

9 JUDGE STRICKLER : And what was the 

10 benefit of having that question, the new 

11 question in there, new question 3? 

12 THE WITNESS: Well, the intention was 

13 to, to a certain extent, to get at the supply 

14 side issue, but, you know, the primary intent 

15 was just to have, again, two questions that 

16 would -- that would get the respondents 

17 starting to think about relative value and have 

18 one that was better for that purpose than the 

19 advertising question which had essential ly just 

20 become a no response. 

21 JUDGE STRICKLER : I think you started 

22 your answer to me by saying "not precisely." 

23 So was question 3 added in part in response to 

24 what our predecessors had said there not being 

25 a supply-side type question in there? 
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THE WITNESS: There have been issues 

raised about supply-side in the past, but I 

437 

3 don't recall ·them being specifically raised in 

4 the last proceeding by -- by the Judges . 

5 JUDGE STRICKLER: So adding question 3 

6 was not in response to anything that the Judges 

7 previously had said? 

8 THE WITNESS: Well, as I indicated, I 

9 think, it was a response to the -- on some 

10 level to the supply-side issue. I'm not sure 

11 of the specific context in which that issue was 

12 raised. 

13 

14 

15 

JUDGE STRICKLER: So it was raised by 

the Judges? 

THE WITNESS: At one point or another, 

16 yes. 

17 JUDGE STRICKLER: I see. And the 

18 responses to question 3 played no role in the 

19 demand side answers in question 4; is that 

20 correct? 

21 THE WITNESS: Well, they were intended 

22 to be a consideration in the relative value 

23 judgment. That was our -- our hope, but I 

24 think as I indicated to you, that that -- I 

25 think that is -- I acknowledge that that's 
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1 principally a demand judgment. 

2 JUDGE STRICKLER: Thank you. 

3 BY MR. OLANIRAN: 

4 Q. And also in response to questions from 

5 Mr. Laane earlier today, you were responding to 

6 a criticism that Dr. Stec, who is a witness for 

7 Program Suppliers, had made of the Bortz survey 

8 results. 

9 And he thought, I think he criticized 

10 the Bortz survey results for having variations 

11 in terms of responses by the same system and 

12 variation in response by the same system 

13 across the four years, as well as variation in 

14 responses by the same system when compared to 

15 Horowitz. 

16 Do you remember that criticism? 

17 

18 

A. 

Q. 

19 correct? 

20 

21 

22 

A. 

Q. 

A. 

I do remember that criticism, yeah. 

And I think you disagreed with him, 

Yes . 

And why do you disagree with him? 

Well, because I -- my my point was 

23 that his data set that he used to conduct his 

24 analysis included literally every instance of 

25 year-to-year comparison, including probably --
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1 well, well over half the instances where there 

2 were recognizable changes that -- that would 

3 have not suggested that responses should 

4 necessarily have been consistent. 

5 Q. Now, when you talk about recognizable 

6 changes, were they changes between 2010 and 

7 2011, for example, that would affect a drastic 

8 change in allocation from -- from one year to 

9 the next? 

10 A. Well, I don't know that I would 

11 necessarily equate it to a drastic change, but 

12 it would effect a change, yes, or could be 

13 anticipated to effect a change. 

14 Q. And what would that have been, for 

15 example, if there was such a variation, a 

16 significant variation? 

17 A. Well, the principal and the most 

18 easily identifiable one would be changes in 

19 signal carriage. 

20 Q. Okay. But if there was no change in 

21 signal carriage, what else would change --

22 would cause there to be a significant variation 

23 between those two years, let's say? 

24 A . Well, there is many factors that could 

25 effect change. There could be changes in the 
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1 programming on the distant signals in question. 

2 There could be changes in management at the 

3 cable system. There could be changes in the 

4 in this era, there was a number of 

5 circumstances where the size of the cable 

6 system changed substantially, reflecting that 

7 it had consolidated for reporting certain 

8 purposes, so it wasn't really, even though it 

9 had the same name, it wasn't really the same 

10 system as it had been the previous year. 

11 And so there were a variety of factors 

12 of that nature. And, in addition, there could 

13 be factors unrelated to the specific distant 

14 signal considerations, but related to other 

15 programming that the system was carrying or 

16 other decision-making frameworks that the 

17 system has put into effect. 

18 Q. Now, did you talk about these changes 

19 that would affect - - these changes in your 

20 testimony with regard to when there are 

21 variations from year to year by the same system 

22 -- with regard to survey results or survey 

23 allocations by the same system, did you talk 

24 about that in your testimony at all? 

25 A. I in my testimony, no. That was in 
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1 response to Dr. Stec ' s analysis. 

2 Q. I would like for you to take a look at 

3 Exhibit 6021. This is a restricted exhibit. 

4 MR. LAANE: This is a restricted 

5 exhibit, Your Honor. 

6 JUDGE BARNETT : Is there an echo in 

7 here? 

8 (Laughter.) 

9 JUDGE BA.RNETT: Are you going to be 

10 inquiring about the specifics of the exhibit? 

11 

12 

MR. OLANIRAN: Yes. 

JUDGE BARNETT: I t looks like our 

13 guest is automatically leaving the room. Thank 

14 you very much. 

15 (Whereupon, the trial proceeded in 

16 confidential session . ) 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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9 (Whereupon, the trial resumed in open 

10 session.) 
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0 P E N S E S S I O N 1 

2 MR. LUTZKER: Your Honor, I will add, 

3 the guest is actually an intern in our office . 

4 He is from the Washington Center, and he is a 

5 lawyer from Mexico. And if it is -- if the 

6 group requires, I can have him execute a 

7 nondisclosure agreement, since he is working in 

8 our office. 

9 

10 

11 issue. 

12 

JUDGE BARNETT: In your office. 

MR. LUTZKER: We can address that 

JUDGE BARNETT: Why don't you discuss 

13 that with the other participants. However that 

14 

15 

16 

comes out is really up to you all. 

MR. LUTZKER: Thank you. 

JUDGE BARNETT: Welcome back, sir. 

17 BY MR. OLANIRAN: 

18 Q. The 2010 WGN-only survey also started 

19 in December of 2011; is that correct? 

20 A. 

21 so yes. 

22 

23 

24 

Q. 

A. 

Q. 

Well, yes, it's all the same survey, 

So they commenced at the same time? 

Generally, yes. 

Okay. And roughly the same portion of 

25 the WGNA-only survey would have been completed 
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in 2012; is that right? 

A. Yes. 

1 

2 

3 Q. Roughly the same as the regular Bortz 

4 survey? 

5 A. Yes. I haven't really broken it out 

6 that way, but I would assume so. 

7 Q. And you've said that WGN is the most 

8 highly retransmitted broadcast signal during 

9 2010, right? 

10 

11 

A. 

Q. 

Yes. 

And you had -- you -- you testified, I 

12 think, in the '04-'05 proceeding to the same 

13 thing; is that right? 

14 

15 

A. 

Q. 

Yes. 

Okay. And I think you testified that 

16 the reason for such a high r etransmission of 

17 WGN was the JSC sports that's available on WGN? 

18 A. Well, I may have expressed that 

19 opinion. You'd have to point me to it. That's 

20 - - that's certainly what our survey results 

21 would suggest . 

22 Q. With regard to the 2010 through 2013 

23 period, WGN continues to be the most highly 

24 retransmitted programming; is that right? 

25 A. That's correct. 
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Q. And do you still believe that the 

reason it is is because of the sports 

programming, like, I mean, JSC programming that 

is under WGN? 

A. Well, I do believe that. And I 

believe also that our survey suggests that it 

is the most valuable programming on WGN. 

JUDGE STRICKLER: And just so it is 

clear, I think you may have said this before, 

or someone else did, the sports programming 

we're talking about at WGN are the White Sox, 

the Cubs, and the Bulls? 

THE WITNESS : Correct. 

JUDGE STRICKLER: Those are the ones 

you are referring to when you say it is the 

most valuable program? 

THE WITNESS: It is the most -- yes, 

in terms, that comprises the JSC programming 

JUDGE STRICKLER: Thank you. 

THE WITNESS: on WGN America. 

JUDGE STRICKLER: Not the Blackhawks, 

just those three? That doesn't include hockey? 

THE WITNESS: Well, the Blackhawks are 

carried on WGN Chicago but not on WGN America. 

So they are not compensable. 
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JUDGE STRICKLER : Thank you. 

BY MR. OLANIRAN: 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Is there soccer on WGN? 

Pardon? 

Is there soccer on WGN? 

On WGN America? 

WGNA. Yes. 

No. 

458 

1 

2 

3 

4 

5 

6 

7 

8 

9 Q. Like you, when I refer to WGN, I mean 

10 WGNA. 

11 So you created this special process 

12 for WGN where you contacted the respondent in 

13 advance at a WGNA-only system and you provided 

14 him or her with a copy of what you referred to 

15 as a program summary; is that correct? 

16 

17 

A. 

Q . 

Yes. 

Okay. And then after you gave them 

18 some time to review the program summaries, you 

19 conducted the interview; is that correct? 

20 

21 

A. 

Q. 

Yes. 

Okay. And as I understand your 

22 testimony, the purpose of this special process 

23 was so that the WGNA-only system, could 

24 consider only compensable programs? 

25 A. Correct . 
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1 

2 

Q. And you didn't think that without the 

special assistance, if you will, that they 

3 could accurately reflect -- make allocations 

4 among the program -- different program 

5 categories that had compensable programming on 

6 WGNA? 

7 A. Well, we thought that naturally if we 

8 just asked them about WGN, they would be making 

9 allocations based on all of the programming on 

10 WGN and not just the compensable programming. 

11 Q. You described the respondents as very 

12 knowledgeable about the content the systems are 

13 carrying, did you not? 

14 

15 

A. 

Q. 

Yes. 

And if you were to simply put a 

16 statement in the questionnaire that asked them 

17 to not consider substituted programming, you 

18 didn't think they would have understood that 

19 statement? 

20 A . I don't think they would have any 

21 reason to consider what programming on WGN is 

22 substituted versus not. 

23 Q. Not even if you told them they are not 

24 to consider substituted programming? 

25 A. No, to consider in the course of their 
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1 evaluation or analysis of programming, to 

2 consider whether programming on WGN included 

3 substituted programming or not and which 

4 programming specifically was or wasn't 

5 substituted, there is no reason for them to 

6 think about that. 

7 Q. Maybe I wasn't clear about my 

8 question. 

9 You had this new process that you 

10 never had in any -- in the prior survey 

11 results, which is you had - - you provided the 

12 respondents in advance summary of programming 

13 that is compensable on WGN, correct? 

Correct. 14 

15 

A. 

Q. So my question to you is this: If you 

16 had simply included in your questionnaire a 

17 statement that directed the respondents not to 

18 consider substituted programming, is it your 

19 testimony that the respondents would not have 

20 understood what that meant? 

21 A. They might have understood the notion 

22 of substituted programming, but they have no 

23 reason to evaluate -- to do what I did, to go 

24 through WGN Chicago's log day by day and WGN 

25 America's log and compare the programs to see 

Heritage Reporting Corporation 
(202) 628 - 4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

( 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

( 

461 

which have been substituted and which haven't. 

So they would have they are looking 

-- they are thinking about WGN America in their 

broader decision-making process. And so the 

substitution instruction is meaningless. 

Q. Well, that's really no different from 

asking the respondents in a regular survey to 

not consider national programming on ABC, CBS, 

and NBC, isn't it? 

A. No, it is entirely different. 

Q. And why is that? 

A. Because respondents understand 

certainly in general terms, and many to a very 

specific level, what the national network 

programming is on network affiliated stations 

and what constitutes non-network programming in 

my experience. 

Q. And how are you determining what they 

understand in one instance versus the other? 

A. Well, again, there is a familiarity 

with and an understanding of national network 

programming from the major broadcast networks. 

There is no context within the industry whether 

-- where there is any interest in or need to 

understand which programming on WGN is 
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1 substituted and which isn ' t, for someone who is 

2 

3 

engaged in making program carriage decisions. 

Q. So you don't think your respondents 

4 understand what substituted programming is? 

5 A. Well, they -- they understand the 

6 concept of substituted programming. I don't 

7 believe they have any reason to understand 

8 which programming is substituted and which 

9 isn't. 

10 Q. With regard to WGNA-plus systems, how 

11 are they making that distinction? 

12 A. I am not asking them to make that 

13 distinction. 

14 

15 

16 

Q . 

A . 

Q. 

So they are not? 

No, I don't believe so. 

So what are the Judges to make of the 

17 allocations involving WGNA on WGNA-plus 

18 systems? And here is why I asked you that 

19 question. 

20 You didn't provide a program summary 

21 to those WGNA-plus systems, did you? 

22 

23 

A. 

Q . 

No . 

And no information about the number of 

24 programs, right? 

25 A. No . 
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463 

And no information about the date 

No. 

And no summary of any kind? 

MR. LUTZKER: Objection, Your Honor. 

6 The phraseology of the questions, what are the 

7 Judges to make, which raises questions in terms 

8 of the phraseology of the question. 

9 I understand where Mr. Olaniran may 

10 wish to go, but I believe the question is posed 

11 improperly . 

12 JUDGE BARNETT: The objection is 

13 sustained . 

14 

15 

BY MR. OLANIRAN: 

Q. But with respect to the WGNA-plus 

16 systems, with regard to the WGNA signal in 

17 those systems, you didn't provide any program 

18 examples, correct? 

19 A. No. We treated WGN like the other 

20 distant signals that we asked the respondents 

21 about. 

22 Q. Okay. You didn 1 t add a statement 

23 indicating that they should -- the respondents 

24 should only consider substituted programming on 

25 WGNA? 
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6 

7 

A. No, because that would have been a 

meaningless statement. 

Q. 

A. 

And why is that? 

Because of what I said about --

MR. LAANE: Asked and answered. 

THE WITNESS: -- two minutes ago. 

MR. LAANE: I would object as asked 

464 

8 and answered, but he already started to answer. 

9 JUDGE BARNETT: Go ahead, Mr. 

10 Trautman. 

11 THE WITNESS: Well, I was going to say 

12 because of what I said two minutes ago. 

13 (Laughter . ) 

14 

15 

BY MR. OLANIRAN: 

Q. That's good. And with regard to the 

16 compensable programming on WGNA, as a 

17 proportion of all compensable programming 

18 across all distant signals in your -- in your 

19 sample, what is that proportion? In other 

20 words, what percentage of compensable 

21 programming is programming on WGNA? 

22 A. I am not really sure I understand your 

23 question. 

24 Q. What proportion of the total volume of 

25 programming in your sample is volume of 
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1 

2 

compensable programming on WGNA? Strike that. 

I may have mixed up that question. 

3 I am trying to understand of the total 

4 compensable programming on the distant signals, 

5 compensable programming, the total compensable 

6 programming, what fraction of that is 

7 compensable programming on WGNA? 

8 MR. LAANE: I would object if the 

9 question is incomprehensible. 

10 JUDGE BARNETT: Well, he can answer if 

11 he can answer. 

12 BY MR. OLANIRAN: 

13 

14 

Q. 

15 can . 

16 

Do you understand the question? 

JUDGE BARNETT: He may answer if he 

THE WITNESS: I am -- I am not sure I 

17 understand the question, but in the context of 

18 the entire sample, I don't believe I have 

19 analyzed that. And I think there is many 

20 different ways to analyze that, but I -- I have 

21 not looked at that. 

22 BY MR. OLANIRAN : 

23 Q. So you don't - - you don't know what 

24 fraction of total compensable programming is 

25 compensable programming on WGNA? 
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A. 

Q. 

A. 

No, I haven't analyzed that. 

Do you have any idea at all? 

I would have to look at some of the 

466 

4 subscriber minutes analysis that I have seen in 

5 these proceedings, but it is certainly not 

6 something I have done directly . 

7 JUDGE STRICKLER: Having not done it 

8 directly, do you recall what that fraction is 

9 of the volume? 

10 THE WITNESS: I don't. I recall 

11 seeing some analyses of weighted subscriber 

12 minutes, but I don't recall that specific to 

13 the aggregate volume of compensable programming 

14 on WGN. 

15 BY MR. OLANIRAN: 

16 Q. Would it have - - if you knew, would it 

17 have mattered whether it was -- WGNA 

18 compensable programming was 1 percent of total 

19 compensable programming versus 20 percent of 

20 the total compensable programming? 

21 MR. LAANE: Objection, Your Honor. We 

22 have no understanding here, percent of what? 

23 Percent of subscriber minutes? Percent of some 

24 other metric? 

25 JUDGE BARNETT: Sustained. 
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1 BY MR. OLANIRAN: 

2 Q. Percent of volume of compensable 

3 programming . 

4 MR. LAANE: Objection. Volume is 

5 undefined. 

6 JUDGE BARNETT: Sustained. 

7 BY MR . OLANIRAN: 

8 Q. If you knew the total volume of 

9 compensable programming -- are you with me? 

10 

11 

MR. LAANE: Same objection. 

JUDGE BARNETT: Sustained. 

12 BY MR. OLANIRAN: 

13 

14 

15 

16 

Q. Are you familiar with Dr. Israel's 

testimony? 

A. 

Q. 

Broadly, yes. 

Broadly. And where he calculated 

17 total compensable minutes? 

467 

18 A. That's not a part of what he is - - of 

19 what he did that I have focused on. 

20 Q. What -- you didn 1 t focus on his 

21 calculation of the volume of compensable 

22 minutes? 

23 

24 

A. 

Q. 

No, I did not. 

Let me ask you the question this way. 

25 Would it matter -- would it have mattered to 
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1 you, to how you treat WGN, if WGN was 1 percent 

2 of total compensable programming, whatever that 

3 fixed volume is, or 20 percent of the total 

4 compensable programming? 

5 MR. LAANE: Objection, Your Honor, it 

6 is still undefined. Percent of what measure? 

7 JUDGE BARNETT: Overruled. I think he 

8 is talking about the universe at this point. 

9 THE WITNESS: Well, now I am going to 

10 say I don't understand . I don't understand 

11 what -- what do you mean about how I would have 

12 treated WGN. I am not sure what you -- what 

13 you are getting at. 

14 

15 

BY MR. OLANIRAN: 

Q. Would you have undertaken the special 

16 process for WGN-only systems that you did if 

17 you knew that the universe of compensable 

18 all of the universe of compensable programs, 

19 WGN's compensable programming was only 

20 1 percent versus 20 percent, let's say? 

21 A. Well, I am still not sure what you are 

22 getting at, but let me do the best I can here . 

23 We undertook it with systems that represented 

24 about 30 percent of the systems that we 

25 surveyed . Okay? So we undertook that 
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1 analysis. 

2 WGN is carried by roughly 45 --

3 another 45 percent or roughly 75 percent to 

4 80 percent of al l of the systems, so another 45 

5 to 50 percent along with other distant signals. 

6 We did not do it with that for reasons 

7 completely unrelated to volume of programming. 

8 Q. I think I wi l l skip that for now. Can 

9 we take a look at the program summary for 2010 

10 in Exhibit 6020. Oh, I'm sorry, Exhibit 1001 . 

11 

12 

13 

14 

15 

16 

Look at the template for WGNA. 

JUDGE STRICKLER: Which exhibit again? 

MR . OLANIRAN: 1001. 

JUDGE STRICKLER: Thank you. 

MR. OLANIRAN: The WGNA-only system. 

THE WITNESS: There is actually four. 

17 Which page? 

18 BY MR. OLANIRAN: 

19 Q. 

20 there? 

21 

22 

A. 

Q. 

I'm sorry, C-1. Does that get you 

Not to a programming summary. 

That's the C-1, page C-1 is the 

23 beginning of the 2010 WGN-only survey. 

24 A. 

25 to? 

Yes. So it is C-5 you are referring 
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1 

2 

Q. That's correct. But before we get to 

C-5, let's go back to page 2 of the survey 

3 itself if that's okay. Are you there? 

4 

5 

A. 

Q. 

Yes. 

Okay. So before you - - before you get 

6 to any questions about ranking or evaluation or 

7 any detail, you provide a detailed explanation 

8 of what you want the respondent to do, right? 

9 

10 

A. 

Q. 

Yes. 

In paragraph 1, you talk about the 

11 nature of the programming transmitted on WGNA, 

12 right? 

13 

14 

A. 

Q. 

Yes. 

And the second paragraph talks, 

15 touches on focusing the respondent about 

16 focusing the respondent on programming about 

17 on WGNA, right? 

18 

1 9 

A . 

Q. 

Yes. 

And then paragraph 3 reiterates the 

20 programming of interest to the interviewer, 

21 right? 

22 

23 

A. 

Q. 

Um-hum. 

So this -- these first three 

24 paragraphs are clearly geared to elicit 

25 information about compensable programs, right? 
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2 

A. Well, they are geared to elicit 

information about programming that's on the 

3 programming summary that I'm going to send 

4 them. 

5 Q . Which presumably are compensable 

6 programming, right? 

7 

8 

A. 

Q. 

Yes. 

And also more detailed than the 

9 instructions in the regular, what I consider 

10 the regular Bortz questionnaires; is that 

11 right? 

12 A. Well, I'm not sure they are more 

13 detailed. They are explaining what we would 

like the respondent to do. 
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14 

15 Q . And you don't think these -- at least 

16 these paragraphs are much more pointed than the 

17 regular Bortz questionnaire? 

18 A. Well, they are different. They are 

19 explaining a process of providing information 

20 to them. 

21 Q. Okay. And you didn't think with this 

22 these four paragraphs, that your 

23 knowledgeable respondent would understand 

24 enough about what you were looking for without 

25 the program summary? 
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A . No. Again, as I indicated, 1 

2 respondents have no need to or interest in the 

3 ordinary course of their business to 

4 distinguish between the programming that is on 

5 WGN America that is also in Chicago also on 

6 in Chicago versus the programming that is not 

7 carried in Chicago . 

8 Q. And now let's - - let's turn to the 

9 program summaries for 2010. 

10 

11 

A. 

Q. 

I'm there. It is C-5? 

That's C-5. Thank you. And this 

12 would be the document you provided to the 

13 respondent in advance of the interview, right? 

14 

15 

A. 

Q. 

Correct. 

And you have the program organized 

16 based on you have program examples, total 

17 number of programs, total hours for each 

18 program, and the date part for each program; is 

19 that right? 

20 A . Yes, I would fairly characterize these 

21 as program examples. These are the programs 

22 that were compensable on WGNA with minor 

23 exceptions for programs that might have only 

24 appeared once or didn't -- or, you know, were 

25 relatively inconsequential. 
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1 Q. And the total hours, are they actual 

2 hours of compensable programs, correct? 

3 

4 

A. 

Q. 

Yes. 

Okay. And do you know how that 

5 compares to the universe of compensable 

6 programs on all the systems? 
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7 A. Well, again, you have to give me some 

8 context. Are you talking subscriber weighted 

9 or -- or are you talking -- obviously for these 

10 systems, among all of the subscribers on these 

11 systems, this is the only compensable 

12 programming that any of their subscribers 

13 receive. And these constitute about 30 percent 

14 

15 

of the systems. 

Q. And let's look at some of the 

16 categories. For the category of news and other 

17 station-produced programs, you have very 

18 specific shows such as prime news, mid-day 

19 news, and pre - and post-game shows. Do you see 

20 that? 

21 

22 

A . 

Q. 

I see the descriptions, yes. 

Yes. Are these descriptions actual 

23 titles of the shows? 

24 A. These are titles from the Nielsen 

25 database that we used in 2010. 
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A. 

But they are news programs, right? 

Yes, they are -- yes, they are prime 

474 

1 

2 

3 news a prime time news program and a mid-day 

4 news program. 

5 Q. And then for the category of live team 

6 sports, you actually mention the actual 

7 franchises, you mention the Cubs, Cubs 

8 baseball, White Sox baseball, and Bulls 

9 basketball? 

10 A. Yes, we use the title that Nielsen 

11 provided. 

12 Q. And this is an identification pattern 

13 that you repeat for those two categories over 

14 

15 

16 

the four years of the questionnaires, right? 

A. 

Q. 

Yes . 

And with respect to the movie 

17 category, however, you only label the programs 

18 as, you know, featured presentation or movie, 

19 the word movie, in the four years, correct? 

20 

21 

A. 

Q. 

Correct. 

Okay. In fact, aside from the generic 

22 label "movie" that you assign, you don't 

23 identify a single movie, do you? 

24 A. No, I don't identify a single baseball 

25 game telecast either. 
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Q. But I think you will agree with me 

that if you say "Cubs baseball, 11 I think that 

3 is much more specific than just the word 

4 "movie, 11 don't you think? 

5 A. No, I really don 1 t think so. 
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6 JUDGE STRICKLER: You do have half the 

7 teams listed, right? 

8 

9 

THE WITNESS: Pardon? 

JUDGE STRICKLER: You have half the 

10 teams listed when you say "Cubs baseball . " You 

11 know the Cubs are playing somebody. 

12 THE WITNESS: Well, I suppose that's 

13 true. 

14 JUDGE STRICKLER: I 1 m pretty sure it 

15 is. 

16 (Laughter.) 

17 THE WITNESS: Well, yes. It is true, 

18 all right. I take your point . But I'm not 

19 sure I understand the distinction. 

20 BY MR. OLANIRAN: 

21 Q. Mr. Trautman, I am certain there are 

22 people in the Washington, D.C. metro area that 

23 are offended that you can't tell the difference 

24 between a generic movie label and a Cubs 

25 baseball. 
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A. Well, I certainly can tell the 

difference between the two programming 

3 designations, but I am not sure I understand 

4 the distinction. 

476 

5 JUDGE STRICKLER: You could have done 

6 it with movies too. I mean, Cubs baseball, we 

7 know the Cubs are playing somebody. Movies, it 

8 would be When Harry Met -- we know Harry met 

9 somebody. We don't know it is Sally. 

10 

11 

(Laughter. ) 

THE WITNESS: Well, Yes, but then we 

12 would have had to list, in years there were 

13 many movies --

14 JUDGE STRICKLER: That was more of a 

15 rhetorical question. 

16 THE WITNESS : We would have had to 

17 list many. And in years were there were few, 

18 we would have been, you know, creating sort of 

19 four lines of data for, you know, infrequent 

20 appearances of programming. 

21 Cubs baseball is a collection of 

22 programming, like WGN Prime News, that 

23 constituted, you know, a large volume of 

24 programming and programs and was a major 

25 feature, just as feature presentation was in 
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1 2010, which was a -- a relatively consistent 

2 presentation or branding for a consistently 

3 aired movie on WGN. 

4 JUDGE STRICKLER: Thank you. 

5 BY MR. OLANIRAN: 

6 Q . But in all seriousness, I mean, saying 

7 "Cubs baseball" evokes intrinsic a branding 

8 that saying 11 feature presentation" or "movies" 

9 does not; isn't that true? 

10 A. I don't believe that. I believe it is 

11 an accurate description, and I believe the 

12 movies description is accurat~ as well . 

Q . And earlier you indicated that JSC 13 

14 Sports for the duration of the 2010 to 2013 

15 years was the primary driver of the popularity 

16 of WGNA; is that true? 

17 A. Well, again, that would be my 

18 experience. 

19 Q. Now, what is your -- what evidence do 

20 you have, other than the carriage itself, that 

21 JSC programming drives WGN as carriage? 

22 A. 

23 business. 

24 

25 

Q. 

A. 

30 years of experience in the 

What does that mean? 

Just evaluating programming, 
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1 

2 

evaluating programming networks, understanding 

what drives carriage of programming networks 

3 and what the operator clients that I work with 

4 consider when they are distributing 

5 programming. 

6 Q. So Comcast in D.C. would carry WGN 

7 because it believes the Cubs, the Bulls, and 

8 the White Sox are playing and that's the reason 

9 Comcast would carry WGN in D.C.? 

10 A. Well, I would say it is a principal 

11 reason, yes. 

12 Q. Really? 

13 

14 

JUDGE STRICKLER: When you say it is 

your experience that tells you that, what in 

15 your experience leads you to that conclusion? 

16 Talking to people? Reading something? Fill 

17 that in, if you would . 

18 THE WITNESS: Well, in in working 

19 with cable operators and understanding the 

20 history of super-stations being pulled that 

21 virtually always featured live professional or 

22 college team sports and those stations being 

23 far more widely distributed than any other 

24 types of distant signals for essentially the 

25 entire history of these -- that I have been 

Heritage Reporting Corporation 
(202) 628 - 4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

1 

2 

3 

involved with these proceedings, so that 

experience. 

JUDGE STRICKLER: So you see the 

4 correlation between distant retransmission of 

479 

5 stations and stations that are predominant with 

6 regard to their -- their retransmission of 

7 professional and college sports? 

8 THE WITNESS: That 1 s -- that's my 

9 experience, yes. 

10 JUDGE STRICKLER: That 1 s an anecdotal 

11 over many years of experience? 

12 THE WITNESS: Yes, yes, it is an 

13 anecdotal judgment to be sure. 

14 JUDGE STRICKLER : Thank you. 

15 BY MR. OLANIRAN: 

16 Q. And so let 1 s take the New York market, 

17 for example . New York has their Giants, the 

18 Mets, the Jets, the Knicks, the Yankees, right? 

19 A. Yes. 

20 Q. And they won the Superbowl in 2012, I 

21 think, right? 

22 

23 

A. 

Q. 

Yes. 

Okay. You have Boston which has the 

24 Patriots, the Celtics, and the Red Sox, and Red 

25 Sox won the series in 2013, right? 
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A. Yes. 1 

2 Q. And now I have lost count of how many 

3 Superbowls the Patriots won, but I'm sure they 

4 won Superbowls in that time frame too, right? 

5 JUDGE STRICKLER: A few. 

6 BY MR. OLANIRAN: 

7 Q. And then you have the LA market which 

8 has Lakers, Clippers, Dodgers, and Angels, 

9 right? Right? 

10 A. Sure . 

11 Q. And they won the NBA Championship in 

12 2010, right? 

13 

14 

A. 

Q. 

Um-hum. 

So why hasn't - - and your testimony is 

15 that this Chicago Cubs, the Bulls franchise is 

16 what 1 s driving -- strike that. 

17 If the sports franchise that we talked 

18 about in Chicago is driving the WGNA carriage 

19 throughout the nation, why is it that that 

20 pattern has not been replicated for the 

21 flagship stations in those major cities that I 

22 just -- that I just mentioned? 

23 A. Well, to begin with, it was replicated 

24 at one time for super-stations that originated 

25 from those cities that featured live 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

1 
( 

2 

3 

4 

5 

6 

7 

• 8 

9 

10 

11 

12 

13 

( 14 

15 

16 

17 
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21 

22 

23 

24 

25 
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professional and college team sports, but 

you're actually -- well, in my opinion, you're 

making my point because when you examine WGN's 

carriage on distant signals, you find that it 

is less likely to be carried in the northeast, 

at least to 100 percent of subscribers on a 

distant basis than it is in the midwest, where 

the draw of -- of the professional sports teams 

is likely to be greater . 

And you see, for example, a WPIX that 

gets some distant signal distribution, is one 

of the more widely distributed distant signals, 

and that is predominantly in the northeast. So 

I think you are making my point. At least 

that's how I take it. 

Q. My question is why hasn't that pattern 

been replicated for KCAL, which as the L . A. 

market, has successful sports franchises? 

A. Well, certainly WGN is the entity that 

has continued to pursue the super-station 

designation, so to speak, but, you know, I 

think it has been replicated in terms of when 

you look at distant signal carriage. It is on 

a much smaller station, but it has been 

replicated. 
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Q. Why --1 

2 JUDGE STRICKLER: Excuse me. When you 

3 say WGN has pursued the super-station model, 

4 what does that mean? How do you pursue a 

5 super-station model? 

6 THE WITNESS: Well, they have gone 

7 through the process of the programming 

8 substitution as was mentioned and created sort 

9 of a version of themselves, WGN America, for 

1 0 national distri bution. 

11 

12 

JUDGE STRICKLER: Thank you. 

THE WITNESS: None of the other 

13 stations have done that. 

14 JUDGE STRICKLER: Is that what TBS did 

15 before it became a cable station? 

16 THE WITNESS: I am not sure what the 

17 substituted programming situation was prior to 

1 8 it becoming a cable network on WTBS. 

19 JUDGE STRICKLER: Thank you . 

20 BY MR . OLANIRAN : 

21 Q. Why isn•t that carriage simply legacy 

22 carriage? 

23 A. Well, I think to some extent it may be 

24 legacy carriage. 

25 Q. Okay. 
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2 

A . But legacy carriage is about retaining 

subscribers and retaining subscribers is as or 

3 more important to a cable operator, especially 

4 these days, than attracting new subscribers. 

5 Q. That 1 s a fair point, but retaining 

6 subscribers could also mean retaining small 

7 amounts of subscribers by simply carrying WGNA? 

8 A. Well, small amounts of subscribers are 

9 very valuable. 

10 Q . I don 1 t -- I don't disagree with you 

11 at all, but my point simply is is isn't it the 

12 case that what's the carriage of WGNA is 

13 attributable to the legacy -- to legacy 

14 

15 

carriage for subscribers, however small? 

A. I'm sorry, I didn't quite get your 

16 question there. 

17 Q. I am saying the -- the retransmission 

18 of the -- the frequent retransmission of WGNA 

19 could be attributable to the interest of -- to 

20 satisfying the interest of a small number of 

21 subscribers? 

22 A. Well, I think you could say that about 

23 many, many, many cable networks that are 

24 carried for purposes of attracting and 

25 retaining subscribers. So I don't think that's 
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1 really a distinction because the whole -- one 

2 of the primary bases of cable television and 

3 offering 3- to 400 channels is to offer broad 

4 packages that satisfy the interest and needs of 

5 relatively small groups of subscribers. 

6 Q. Okay. So the answer to my question is 

7 yes? 

8 A. Well, the answer t-o ·your question is 

9 WGN is similar in that respect to other cable 

10 networks. 

11 Q. Okay. And WGNA converted to a cable 

12 network, I think, beginning in 2014, I think 

13 concluded in 2015, correct? 

14 

15 

A. 

Q. 

That's correct, yes. 

Is there any sports on WGN 

16 post-conversion? 

17 

18 

A. 

19 Honor. 

20 

21 Olaniran. 

No, there is not. 

MR. OLANIRAN: That's all I have, Your 

JUDGE BARNETT: Thank you, Mr. 

22 Mr. Stewart, do you have four minutes 

23 or less? You said a minute. 

24 CROSS-EXAMINATION 

25 BY MR. STEWART: 
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1 

2 

Q. Mr. Trautman, my name is John Stewart, 

and I'm here representing the Commercial 

3 Television Claimants in this proceeding. 

4 I just had one question for you . 

5 After responding to a question from Judge Feder 

6 about whether you had seen any evidence in your 

7 survey responses of a failure of your 

8 respondents to understand the categories, you 

9 went on to then talk about how in your 

10 experience these respondents are well able to 

11 understand the categories that you used. 

12 And you named the movies category, the 

13 syndicated programs category, the live sports 

14 category, and the devotional category. Did you 

15 omit the news and public affairs category 

16 because you believe that your respondents would 

17 have difficulty in understanding that category? 

18 A. No, that was just an omission on my 

19 part. 

20 Q. Another example of the problem of 

21 using examples. And that's all for me. Thank 

22 you. Less than one minute, I would say. 

23 JUDGE BARNETT: Huzzah, Mr. Stewart. 

24 I think we have done enough today . At the risk 

25 of beating this dead horse, please recall that 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

1 

2 

we will have a power outage from 6 p . m. 

tomorrow until Tuesday morning. We have been 

3 pursuing this all around the Library, and it 

486 

4 appears that the CRB website will not be active 

5 because of the power outage. 

6 But the electronic filing system, 

7 which is hosted on a cloud, will be accessible. 

8 You can't get to it through the Library, 

9 

10 

through clicking through somehow 

sure you can even do that before 

I am not 

but you can 

11 either Google and scroll down or put in your 

12 browser https://app-crb.gov and that should get 

13 you, if should you need to do any filing during 

14 

15 

the shutdown period. 

We will be having a President's Day 

16 holiday on Monday. We will reconvene on 

17 Tuesday morning at 9:00 o'clock . Anything else 

18 for the good of the order of this afternoon? 

19 Mr. MacLean? 

20 MR. MacLEAN: Your Honor, I just 

21 wanted to raise a point about time. In our 

22 the parties ' joint notice of allocation phase, 

23 parties witness list and allocation of time, we 

24 have -- we have agreed amongst ourselves on an 

25 allocation. You haven't mentioned it yet, so I 
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just thought I would raise it to your 

attention. 

JUDGE BARNETT: Thank you . 

MR. MacLEAN: I may not be the only 

5 one in the room doing this, but I have been 

6 recording time. And, you know, if anybody 

7 wants to rebut me, that would be fine, but I 

8 thought it would be useful so we can all stay 

9 focused on hitting our -- keeping our 

487 

10 presentations directed and focused, if we -- if 

11 we just keep track as we go. 

12 JUDGE BARNETT: Thank you. I 

13 appreciate that. 

14 MR. MacLEAN: So my own estimate or my 

15 own record here shows that JSC is currently at 

16 153 minutes; CTV is currently at 37 minutes, up 

17 from yesterday of 36 minutes. 

18 (Laughter.) 

19 MR. MacLEAN: PTV at 30 minutes; CCG 

20 at 26 minutes; SDC at 34 minutes; my colleague 

21 Arnie Lutzker having been the only person to 

22 exceed his time on his opening statement 

23 yesterday. 

24 

25 

MR. GARRETT : Move to dismiss . 

(Laughter.) 
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MR. MacLEAN: And Program Suppliers 

are at 275 minutes. 

JUDGE BARNETT: Thank you. We will 

take that as your proffer, Mr. MacLean. I 

488 

5 don't want any written motions about correcting 

6 that record, but I presume that you 

7 professionals will all consult with one another 

8 and make sure that you are in the ballpark as 

9 far as your time allocations and that you will 

10 continue to be so. 

11 This is probably not the appropriate 

12 time, and maybe I won't say anything about it, 

13 but I will anyway, and that is in our statute, 

14 there was -- there is a negotiated provision 

15 regarding discovery in distribution 

16 proceedings. 

17 And I think maybe, in my litigation 

18 experience, at least, even in multi-party 

19 litigation, when there was a deposition one or 

20 two lawyers at most were there for each party, 

21 not four or five. And the deposition prepared 

22 the examination and cross-examination for a 

23 much more efficient presentation. Just saying . 

24 If the issue should ever come up 

25 again, you might want to consider discussing 
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2 

the issue with your congressional committee and 

reconsidering whether discovery might be --

3 deposition discovery might be appropriate in 

4 distribution proceedings. 

5 We understand why it was eliminated, 

6 the goal being efficiency, but, you know, there 

7 is efficiency; and there is efficiency. And 

8 when you have five lawyers for each party in 

9 the room as opposed to two at a deposition, you 

10 know, there is a balance to be made. 

11 So overstepping my bounds, no more, I 

12 will say we are at recess until 9:00 o'clock on 

13 Tuesday morning. 

14 (Whereupon, at 4:31 p.m., the trial 

15 recessed, to reconvene at 9:00 a.m. on Tuesday, 

16 February 20, 2018.) 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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P R O C E E D I N G S 1 

2 

3 

(9:05 a.m.) 

JUDGE BARNETT: I will speak up a bit. 

4 If you have not introduced yourselves, our 

5 court reporter for the next few days is Joe 

6 Strickland, and he is with the same outfit as 

7 Ms. Brynteson. And I have been assured that he 

8 is equally good, so we are in good hands. 

9 (Laughter.) 

10 JUDGE BARNETT: And I think we are 

11 continuing with Mr. Trautman; is that right? 

12 MR. DOVE: Yes, your Honor. 

13 Whereupon--

14 JAMES TRAUTMAN, 

15 a witness, called for examination, having previously 

16 been duly sworn, was examined and testified further as 

17 follows: 

18 

19 

20 

21 

22 

23 

to wait 

mention 

a minute 

JUDGE BARNETT: 

until we get some 

that earlier. 

(Pause.) 

JUDGE BARNETT: 

or two while we 

Mr. Dove? We may 

sound. I forgot 

We will step down 

get our AV folks 

24 take care of this. Sorry for the delay. 

25 (A recess was taken at 9:07 a.m., 
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1 after which the trial resumed at 9:51 a.m.) 

2 JUDGE BARNETT: We will try very much 

3 to speak up. I am a prime offender. I always 

4 tend to swallow my voice. Please let me know 

5 if you cannot hear me. Your patience, I hope, 

6 will be rewarded. 

7 In the past I have been a tyrant about 

8 beverages in the hearing room, saying "water 

9 only, closed tops . 11 You might have noticed 

10 last week we were bringing coffee out and I am 

11 going to loosen that rule, as long as whatever 

12 you have has a top on it, so if there is an 

13 accident, we can minimize the damage . I will 

14 

15 

not limit you to water only. 

JUDGE STRICKLER: Still no alcoholic 

16 beverages? 

17 JUDGE BARNETT: No alcoholic 

18 beverages. Only Judge Strickler has that. 

19 JUDGE STRICKLER: I think it is in the 

20 last period of the session. That's basically 

21 it. 

22 JUDGE BARNETT: I think we have 

23 working microphones at the witness stand and 

24 for the questioner . If you have an objection, 

25 usually I'm focused on my screen, so stand up 
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( 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

( 
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and speak loudly so that we know you are there 

and that the court reporter can pick up on it 

as well. 

Thank you, again, for your patience. 

Mr. Dove. 

CROSS-EXAMINATION 

BY MR. DOVE : 

Q. Good morning, Mr. Trautman. My name 

is Ron Dove and I represent the Public 

Television Claimants. And as I'm sure you may 

guess, most of my questions will relate to how 

the Bortz survey handles Public Television. 

So to start things off, I want to ask 

you about how Public Television's results in 

2010 to '13 compare to those from 2004 and '05. 

Did you make that comparison in your report? 

A. I did. The results averaged 

approximately 5.1 percent over the four - year 

period from 2010 to 2013, and that compares 

with 3.6 percent in 2004-'05. 

Q. And so according to your Bortz 

surveys, Public Television's relative 

marketplace value has increased since the last 

proceeding? 

A. That would be correct, yes . 
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Q. In fact, if you did a map, according 

to your report the Bortz survey shows on 

3 average 40 percent increase in the relative 

4 value of Public Tel evision from 2004- 1 05 to 

5 2010 to 1 13, correct? 

6 

7 

A. 

Q. 

Correct. 

And now I want to ask you about some 

8 choices you made when selecting the Bortz 

9 survey•s sample. The Bortz survey uses a 

10 stratified random sample; is that correct? 

11 A. Yes, it is. 

12 Q. But really the Bortz survey has two 

500 

13 samples: What you call an original sample and 

14 what you call a final eligible sample; is that 

15 correct? 

16 

17 

A. 

Q. 

Yes. 

And the original sample is the 

18 stratified random sample; correct? 

19 A. Yes, that is the starting point for 

20 the stratified random sample, yes. 

21 Q. And then the final eligible sample are 

22 the cable systems you actually tried to survey; 

23 correct? 

24 

25 

A. 

Q. 

Correct. 

But there is a difference between the 
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1 original sample and the final eligible sample; 

2 

3 

4 

right? 

A. 

Q. 

Yes, there is. 

Your final eligible sample excludes 

5 some of the cable systems that were in the 

6 original sample; correct? 

7 A. Yes, it excludes those that carry no 

8 distant signals as well as those that carry 

9 only Public Television or only Canadian 

10 signals. 

11 Q. So just to be clear, there were cable 

12 systems in your random sample that chose to 

13 carry only Public Television signals on a 

14 

15 

16 

distant basis; correct? 

A. 

Q. 

Correct. 

And you deleted those systems from 

17 your survey; correct? 

18 A. Yes, we -- I'm sorry, I shouldn't say 

19 deleted. We excluded them from our eligible 

20 sample. 

21 Q . What's the -- I think you may have 

22 used the word "discarded" in your report. What 

23 is the difference between deleted, discarded, 

24 excluded? 

25 A. Well, maybe there is not a difference, 
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1 but I just used the term "excluded," because we 

2 selected them and then excluded them on the 

3 basis that as a single category, it was not 

4 appropriate to apply the constant sum survey 

5 methodology in the context of those types of 

6 systems. 

7 Q. I'm going to talk in a moment about 

8 sort of why you decided to exclude those 

9 systems, · but I wanted to get some numbers into 
·• 

10 the record. So if you_ could turn to, I guess, 

11 your written Exhibit 1001, page 13 . There is a 

12 footnote in table Roman I I-1, and I want to 

13 focus in on that and the numbers in that 

14 

15 

footnote . 

Mr. Trautman, in 2010, there were 15 

16 systems in your original sample that had chosen 

17 to carry only Public Television distant 

18 signals; correct? 

19 

20 

21 

22 

A. 

Q . 

A . 

Q. 

That's correct. 

And you discarded them all; correct? 

That is correct. 

In 2011, there were 17 systems in your 

23 original sample that had chosen to carry only 

24 Public Television distant signals; correct? 

25 A. Yes. 
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Q. And you discarded them all; right? 

A . Correct. 

Q. Also in 2011, there were another four 

systems in your original sample that carried 

both Public Television and Canadian distant 

signals and no other distant signals, and you 

discarded them as well; correct? 

A . Yes. 

Q. In 2012, there were nine systems in 

your original sample that had chosen to carry 

only Public Television· distant signals and you 

discarded all of those; correct? 

A. Correct. 

Q. And in 2012, there were also two 

systems in your original sample carrying both 

Public Television and Canadian distant signals, 

both of which you discarded; correct? 

A. Correct. 

Q. In 2013, there were 11 systems in your 

original sample that chose to carry only Public 

Television distant signals and you discarded 

those; correct? 

A. Correct. 

Q. In 2013, there were two systems in 

your original sample that carried both Public 
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1 Television and Canadian distant signals and you 

2 

3 

4 

discarded both of those; correct? 

A. Yes, that's correct. 

Q . Did Bortz call or try to survey any of 

5 those 60 systems we just talked about that were 

6 discarded from the Bortz survey? 

7 

8 

A. 

Q. 

We did not. 

Did you attempt to make any adjustment 

9 at all in your written Direct Testimony that 

10 would give any value to those discarded distant 

11 carriage instances of Public Television? 

12 A. I'm sorry; could you repeat that 

13 repeat that? 

14 

15 

Q. Sure, did you attempt to make any 

adjustment in your written Direct Testimony 

16 that would give any value to that discarded 

17 distant carriage of Public Television? 

18 A. No, we acknowledged the need to make 

19 an adjustment relative to those systems, but we 

20 did not attempt to make one. 

21 Q. So in your opinion, it is appropriate 

22 strike that. 

23 In your opinion, it is appropriate to 

24 adjust the Bortz survey estimates in your 

25 report to account for the fact that you 
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1 discarded these systems that carry Public 

2 

3 

4 

Television on a distant basis? 

A. Yes, it is. 

Q. While we are on this topic, I would 

5 like to direct your attention to Table 

6 Roman IV-8 of your written Direct Testimony, 

7 which I - - wait for it. Okay -- which as I 

8 understand it is a ranking of categories in 

9 order of importance based on Bortz warmup 

505 

10 question Number 2. Is that your understanding 

11 of this table? 

12 

13 

14 

A. 

Q. 

Yes, it is. 

And I believe you testified earlier 

that Public Television's average ranking was 

15 between 4 and 5. Do you recall that? 

16 A. I 1 m not sure of the specifics, but 

17 that appears to be accurate. 

18 Q. But that didn't include any responses 

19 strike that. 

20 But the numbers here in this table did 

21 not include any responses from cable systems 

22 that only carried Public Television distant 

23 signals; correct? 

24 

25 

A. 

Q. 

No, it did not. 

Those systems, by definition, would 
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1 have given Public Television a Number 1 

2 ranking; isn ' t that right? Because it was the 

3 only distant programming being carried? 

4 A. Well, if -- again, that's the problem 

5 with attempting to conduct a survey where only 

6 one category is available when you are trying 

7 to make comparative judgments. There is 

8 nothing to compare it to. 

9 Q. I understand that that is your 

10 rationale. But if -- if those Publ ic 

11 Television-only distant signals had been 

12 included and the cable systems that had carried 

13 only Public Television had been included and 

14 followed the instructions under this question, 

15 by definition, they would have had to have 

16 received a Number 1 ranking; correct? 

17 A . That would -- would be correct . There 

18 would be one ranking possibility and that would 

19 be the Number 1. 

20 Q. And that would have improved Public 

21 Television's position on this table of 

22 averages; correct? 

23 A. Presumably, it could have, yes. I 

24 haven't thought about it that way, but. 

25 Q . But it would have; correct? Just 
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1 simple math. If 60 systems, or whatever the 

2 number is of systems, gave Public Television a 

3 Number 1 ranking in this questionnaire, it 

4 would improve Public Television's ranking in 

5 this table; correct? 

6 A. Yeah, that's really not a correct 

7 comparison, because we don't complete 

8 interviews with all of the systems . So it 

9 would be actually a pretty small number in each 

10 year and so it would modestly affect the rank, 

11 yes . 

12 Q. Let's talk now about why you deleted 

13 from the Bortz survey all of the cable systems 

14 that distantly carried only Public Television. 

15 Isn't the purpose of the Bortz survey to 

16 determine cable operators' relative valuations 

17 of the different categories of programming on 

18 the distant signals they carry? 

19 

20 

A. 

Q. 

Yes, it is. 

So in other words, a cable operator 

21 who follows the Bortz survey instructions 

22 should assign no value to any category of 

23 programming that the cable system did not 

24 carry; correct? 

25 A. That is correct. 
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1 

2 

Q. So if a respondent cable operator did 

not carry Sports or Public Television, the 

3 respondent is not supposed to assign any value 

4 to Sports or Public Television; correct? 

5 A . That ' s correct. They're not given 

6 that option. 

7 Q. If a respondent carried only five of 

8 the seven categories of distant programming, 

9 would that respondent have been told about all 

10 of the possible categories of programming or 

11 just the five? 

12 

13 

14 

A. 

Q . 

Just the five. 

Now, my understanding is that Bortz 

specifically identi fied to each respondent the 

15 specific signals that thei r cable -system 

16 carried; correct? 

17 

18 

19 

A. 

Q. 

A . 

That's correct. 

Why did you do that? 

We sought to have them respond based 

20 on the distant signals that they actually 

21 carried and the programming on those signals. 

22 Q. So, in fact, Bortz, as I understand 

23 it, specifically identified the particular 

24 distant signals to each respondent not once, 

25 but twice; correct? 
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1 

2 

A. That's correct, yes. And in the case 

of Public Television, more than twice. As well 

3 as Canadian . 

4 Q. And the Bortz interview only told 

5 these respondents about the particular 

6 categories that the respondent's system 

7 actually carried; correct? 

8 

9 

A. 

Q. 

That's correct, yes. 

And when asking the key valuation 

10 question, the interviewer asked each respondent 

11 to assume that his or her system spent a 

12 fixed-dollar amount to acquire programming 

13 actually broadcast during the relevant year by 

14 

15 

16 

the stations the interviewer listed; correct? 

A. 

Q. 

That's correct. 

And the interviewer then stated, 

17 "Please write down your estimates and make sure 

18 they add to 100 percent"; correct? 

19 

20 

A. 

Q. 

That's correct. 

And Bortz interviewers were instructed 

21 specifically that percentages must add to 

22 100 percent; correct? 

23 

24 

A. 

Q. 

That's correct. 

What happened if a respondent's 

25 percentages added up to only, let's say, 
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1 60 percent? 

2 A. I don't believe that happened, but in 

3 the event, let ' s say, that the respondent's 

4 percentages added up to 95 percent or 

5 105 percent, the responses the respondents 

6 were prompted such that their responses should 

7 be adjusted to add up to 100 percent. 

8 Q. So just to be clear, the Bortz 

9 interviewers were told that they must prompt 

10 the respondent if their valuations did not add 

11 to 100 percent? 

A. 

Q . 

That's correct. 

And, in fact, the Bortz interviewers 

12 

13 

14 kept prompting their respondents until their 

15 valuations added up to 100 percent exactly; 

16 correct? 

17 A. Yes. I can't recall any instance 

18 where there had to be more than one prompt . 

19 But that would be the case if there was. 

20 Q. Why did you have the Bortz 

21 interviewers make sure that the respondent's 

22 valuations add up to 100 percent exactly? 

23 A. That's the basis of the constant sum 

24 methodology, is that we are attempting to 

25 allocate value across a fixed constant sum . In 
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1 this case, 100 percent. 

2 Q. So if a respondent followed the Bortz 

3 survey instructions and the respondent's cable 

4 system only carried distant programming in one 

5 category, then that respondent would have to 

6 assign 100 percent of its fixed-dollar budget 

7 to only that one category of programming as a 

8 matter of methodology; correct? 

9 A. Well, you ' re expressing it as a matter 

10 of methodology. The constant sum technique is 

11 intended to be a comparative value methodology. 

12 So that is its primary use and primary purpose. 

13 So I don't believe that a single category is an 

14 appropriate · use of the methodology. 

15 But if it were applied and they were 

16 prompted to reach 100 percent , it certainly --

17 I think it would be a very confusing process 

18 and question and I woul dn ' t advise doing it. 

19 And I believe it's inappropriate; that ' s why we 

20 didn't do it. But it is likel y that they would 

21 at some point get to 100 percent. 

22 JUDGE STRICKLER : Excuse me. Can I 

23 ask a question? 

24 

25 

JUDGE BARNETT: Sure. 

JUDGE STRICKLER: I understand your 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

512 

1 answer with regard to how difficult or 

2 impossible you think it might be to determine 

3 relative value if you only had Public 

4 Television as the only distantly retransmitted 

5 programming. But going to the footnote on page 

6 13, Table 2-1, that was shown to you 

7 previously -- page 13 of the Bortz report 

8 you also point out that you discarded stations 

9 that carried PBS and Canadian signals. You 

10 could certainly get a relative value there, 

11 because you have more than one; right? 

12 THE WITNESS : You ' re correct about 

13 that. That could be considered. That's 

14 

15 

obviously a very small number of signals . I 

believe that the Horowitz survey attempted to 

16 do that and found one such signal across 

17 four years. But it conceivably could be 

18 considered in those instances . 

19 JUDGE STRICKLER: Because it could be 

20 conceivably considered in those instances, why 

21 was it discarded? 

22 THE WITNESS: That was the practice 

23 that we have pursued, based on. the distinction 

24 of the PBS-only and the Canadian-only signals. 

25 And as I indicated, the PBS and Canadian 
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1 combination is rare. I cbuld acknowledge that 

2 

3 

we could consider doing that. 

JUDGE STRICKLER: Did you have any 

4 other instances where you had just two of the 

5 categories within the distantly retransmitted 

6 stations, but you did decide to include those 

7 stations in your survey? 

8 THE WITNESS: No, the minimum 

9 otherwise was four categories. 

10 JUDGE STRICKLER: Thank you. 

11 BY MR. DOVE: 

12 Q. Just following up on Judge Strickler •s 

13 question, it wouldn ' t take you that much time 

14 to call those cable systems that carried both 

15 Canadian and a Public Television distant 

16 signals; correct? 

17 A. No, it would not. I mean, certainly 

18 there is effort required to reach them, but in 

19 the context of the broader survey, it would not 

20 be substantial. 

21 

22 

Q. 

where 

Have you ever run across an instance 

let ' s take an independent station, for 

23 example, being carried by a cable system. Has 

24 there ever been an instance where that 

25 independent station only carried one type of 
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1 programs? For example , no sports on it and no 

2 devotional, so all that is left is Program 

3 Suppliers' programming during the years that 

4 you worked on these surveys? 

5 A. We do not obtain programming 

6 information for each and every signal, so it's 

7 difficult to determine that. We've attempted 

8 to ensure in instances where we are going to 

9 ask the sports category whether there was 

10 sports programming. The other categories, it's 

11 been our experience I believe there was a 

12 requirement by the FCC that stations have local 

13 programming, local ly-produced programming. So 

14 there has got to be at least that category. 

15 Certainly, we expect that there would 

16 be some Program Supplier programming on nearly 

17 all stations. So I think really the only one 

18 that could conceivably be an issue in most 

19 instances where an independent in the example 

20 that you gave could be Devotional programming. 

21 Although, we are certainly aware that the vast 

22 majority of stations have some Devotional 

23 programming as well, to my knowledge . 

24 Q. Unlike with the sports programming, 

25 you don't make an effort to sort of exclude 
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devotional being carried? 

A. Well, what I would say is that it 

4 would be cost-prohibitive for us to evaluate 

515 

5 the programming -- in the time frame that we're 

6 trying to get the survey completed to evaluate 

7 the programming on each and every -- each of 

8 however many hundred signals we are dealing 

9 with. 

10 Q. Turning back for a moment to those 

11 situations where there is only, you know, one 

12 type of programming being carried, either 

13 Canadian programming or Public Television 

14 

15 

programming. Under those circumstances, there 

would be no reason to actually call the cable 

16 operators who carry only one category of 

17 distant programming; correct? 

18 

19 

A. 

Q . 

Well, I mean --

You already know what they are 

20 required to say under your methodology to do 

21 it, so there is no reason to do it; right? 

22 A. I think that if you ' re going to do it 

23 in the context of a survey, you probably should 

24 call them. But, again, I don't -- I don ' t 

25 support that methodology with a comparative 
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1 value judgment. 

2 I've certainly acknowledged that 

3 that's, in effect, what the McLaughlin 

4 adjustment that I ' m sure we will talk about 

5 at some point -- does is make a presumption 

6 about how individuals would respond to the 

7 survey, if asked. 

8 Q. Now, let's turn to a slightly 

9 different topic about the methodological 

10 changes you've made over the years to the Bortz 

11 surveys. You had -- in reading you report, I 

12 understand that you have made a number of 

13 methodological changes to the Bortz surveys; is 

14 

15 

16 

that correct? 

A. That's correct. 

Q. And you made methodological changes 

17 to, quote, "Ensure the survey results provide 

18 the best possible estimates of relative market 

19 value"; correct? 

20 A. Correct . 

21 Q. And some of your methodological 

22 changes to the Bortz surveys were made in 

23 response to issues raised in prior Cable 

24 Royalty Distribution Proceedings; correct? 

25 A. That's correct. 
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Q. And, in fact, following the Judges• 

Phase One determination in the 2004-'05 

517 

3 distribution proceeding, you made at least five 

4 methodological changes to the Bortz survey; 

5 correct? We can turn to Exhibit 1001, page 2 . 

6 I think you list those changes. Do you see 

7 that? 

8 

9 

A. 

Q. 

Yes. That's correct. 

Have you read the Judges• Phase One 

10 determination in the 2004-'05 distribution 

11 proceeding? 

12 

13 

A. 

Q. 

Yes, I have. 

And do you recall what the Judges 

14 concluded about the Public Television Bortz 

15 

16 

survey shares? 

A. You will have to point me to something 

17 specific . 

18 Q. All right. We will do that. I'm 

19 going to read two sentences from the Judges' 

20 2004-'05 final determination dated July 21st, 

21 2010, and ask you a few questions. If we could 

22 pull up Slide 18. 

23 

24 

JUDGE BARNETT: Mr. Lutzker? 

MR. LUTZKER: Your Honor, I have an 

25 objection . He is asking the witness to 
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1 essentially interpret the Judges' prior 

Opinion. 2 

3 JUDGE BARNETT: Well, I haven't heard 

4 a question yet. I don't know what he is asking 

5 the witness to do. Mr. Dove? 

6 MR. DOVE: I'm not going to ask him to 

7 interpret the Opinion. I am going to ask him 

8 the impact of the Opinion on whether he decided 

9 to make a methodological change or not. 

10 JUDGE BARNETT: That is permissible . 

11 Thank you, Mr. Lutzker. 

12 BY MR. DOVE: 

13 

14 

Q. Mr . Trautman, I would like to direct 

your attention to two sentences from this 

15 Opinion which I have highlighted on the slide 

16 which reads, "Because the Bortz methodology 

17 calls for surveying cable systems that contain 

18 at least one U.S. independent or network 

19 signal, cable systems which carry PTV-only or 

20 Canadian-only distant signals are excluded from 

21 the survey sample. The exclusion of such cable 

22 systems clearly biases the Bortz estimates 

23 downward for PTV and Canadian programming. 11 Do 

24 you see that? 

25 A. I see that. 
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2 

Q. When you were making changes to the 

Bortz survey for the years 2010 to 2013, were 

3 you aware that the Judges had made the 

4 statement I just read in the 2004-'05 final 

5 determination? 

6 

7 

A. 

Q. 

Yes, I was . 

When you were making changes to the 

8 Bortz survey for the years 2010 to 2013, were 

9 you aware that the Judges ' 2004-'05 final 

10 determination also stated that this bias 

11 against Public Television and the Canadian 

12 Claimants is troubling and that the Bortz 

13 survey may well be improved in this regard? 
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14 A. I believe I do recall some language to 

15 that effect, as I've explained. It's been our 

16 determination that that is not an appropriate 

17 application of the constant sum survey 

18 technique. We have acknowledged the need to 

19 make an adjustment based on that fact. 

20 Q. And you acknowledge the need to make 

21 the adjustment, but my understanding is that 

22 you did not actually attempt to make such an 

23 adjustment yourself in your written Direct 

24 Testimony; correct? 

25 A. I provided something in my written 
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1 Rebuttal Testimony --

2 Q. That is not my question. My question 

3 is when you actually prepared your testimony 

4 for submission to this Panel, you did not make 

5 an adjustment for Public Television or Canadian 

6 Claimants distance; is that correct? 

7 A. No, we acknowledged the need to make 

8 an adjustment, but we did not present such an 

9 adjustment in my written Direct Testimony. 

10 Q. Were you aware at the time you made 

11 changes to the Bortz survey for 2010 to 2013, 

12 that the Judges' 2004-'05 Final Basic Funds 

13 Awards to Public Television were roughly double 

14 the 2004 - '05 Bortz survey results for Public 

15 Television? 

16 A. I'm just thinking about what the 

17 awards were compared to the Bortz survey. 

18 Q. Why don't we go to page 6, table Roman 

19 I-2. 

20 A. Yes, I see that that's correct . I 

21 believe that has to do with the Syndex Fund 

22 adjustment, as well as an adjustment to the 

23 Bortz survey results. But I am aware of that. 

24 Q. But at the end of the day, the Final 

25 Basic Fund Awards percentage for Public 
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1 Television were roughly double what the Bortz 

2 survey results were for Public Television; 

3 correct? 

4 

5 

A. 

Q. 

In these two years, yes. 

But, again, your methodological 

6 changes to the Bortz survey for the year 2010 

7 to 2013 did not address this bias that the 

8 Judges referred to in their opinion; correct? 

9 MR. LAANE: Asked and answered, your 

10 Honor. 

11 JUDGE BARNETT: Sustained. 

12 BY MR. DOVE: 

13 

14 

15 

16 

Q. You addressed at least five other 

problems, but not this one; correct? 

A. 

Q. 

We did not address this issue. 

But you did address five other 

17 problems; correct? 

18 A. We attempted to address other 

19 problems; in some cases partially and in some 

20 cases, hopefully fully. 

21 Q. So as I understand it, the Bortz 

22 survey shares for the years 2010 to 1 13, are 

23 not the amounts you think the Judges should 

24 directly award in this proceeding; correct? 

25 A. I've acknowledged that an adjustment 
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1 needs to be made to the Public Television 

2 shares as compared with the Bortz survey 

3 results. 

4 JUDGE FEDER: Excuse me. 

5 Mr. Trautman, acknowledging that, why didn't 

6 you propose an adjustment? 

7 THE WITNESS: Well, I think that, as I 

8 indicated, we have suggested an adjusted amount 

9 in my Rebuttal Testimony. But our survey is 

10 our survey. It generates the survey results. 

11 And it was my determination to not report an 

12 adjustment directly in summarizing the survey's 

13 results, because the survey does not evaluate 

14 

15 

16 

those circumstances -- those PTV-only and 

Canadian-only systems. 

JUDGE FEDER: Okay. 

17 BY MR. DOVE: 

18 Q. While we are on this, Mr. Trautman, at 

19 this point I would like to correct the record 

20 on something. I think Mr. Laane put up 

21 Table 10 from your Rebuttal Testimony last week 

22 and asked you whether that was the same 

23 adjustment that the Judges used in the 2004-'05 

24 proceeding, and I believe you said it was. And 

25 so I want to look at that now. 
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1 

2 

So, again, this is Table 10 from your 

Rebuttal Testimony, Exhibit 1002. And again, r · 

3 believe you testified that this adjustment that 

4 you made -- and indeed you just talked about 

5 was the same adjustment that the Judges used in 

6 the 2004-'05 proceeding, but that is not true, 

7 is it? 

8 A. Well, it's the -- it's the same 

9 methodology. It adjusts based on the PTV-only 

10 systems, it assigns a value to those systems, 

11 and then adjusts further for the Syndex Fund 

12 issues. 

13 

14 

15 

Q. But there is a big difference, isn't 

there, from the way the Bortz survey was 

adjusted under the McLaughlin-Blackburn 

16 McLaughlin approach in 2004-'05 and the way 

the 

17 that you've adjusted the Bortz survey results 

18 here; is that correct? 

19 A . This approach -- the 

20 McLaughlin-Blackburn approach assumes a 

21 100 percent response to Public Television. 

22 This adjustment is based on the actual survey 

23 responses for PTV-only systems obtained in the 

24 Horowitz survey. 

25 Q. So I thought you testified last week 
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1 that you can't really rely on the Horowitz 

2 survey to any degree, except maybe to confirm 

3 that Sports is the most valuable programming. 

4 Didn't you testify to that effect? 

I did testify to that effect. 5 

6 

A. 

Q. But it seems here that you are relying 

7 on that Horowitz survey for an additional 

8 purpose, as well? 

9 A. I wouldn ' t say I'm relying on it; I'm 

10 using it as an indicator to consider the 

11 possibility let me back up a minute. 

12 To understand the McLaughlin 

13 methodology, while it is performed in the 

14 context of Bortz survey responses, what it 

15 ultimately does is simply takes -- because the 

16 surveys ultimately project to royalties, what 

17 it does really is simply just ultimately take 

18 the total royalties paid by systems that carry 

19 only PTV and add those to the estimated 

20 royalties for the PTV category obtained from 

21 the Bortz survey . It goes through a process in 

22 order to get there that links it to Bortz 

23 survey responses and that type of thing, but 

24 that's ultimately what it does. 

25 And this is an effort to consider a 
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1 possibility in which, due to the nature of 

2 those systems, perhaps the full royalty amount 

3 should not be attributed to Public Television. 

4 Q. We are going to go into more detail on 

5 sort of your use of the Horowitz information in 

6 that fashion. But just to be clear, in 

7 reality, these numbers here in Table 10 are 

8 not, you know, the same thing as the numbers in 

9 from strike that. 

10 In reality, these revised 

11 McLaughlin-Blackburn augmented Bortz basic fund 

12 shares that you have here in Table 10 are not 

13 

14 

the same I believe you said at the hearing, 

it's not the same adjustment as was made by 

15 McLaughlin and accepted by the Panel in the 

16 2004-'05 proceeding; correct? 

17 A. Well, I would say it is the same 

18 adjustment method; it just doesn't 

19 automatically presume a 100 percent or full 

20 royalty allocation for those systems. 

21 Q. And McLaughlin's methodology does 

22 assume 100 percent; correct? 

23 

24 

A. 

Q. 

That's correct. 

And so and Mr. Horowitzi methodology 

25 assumes 100 percent, as well, as he applies it 
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1 in his report? 

2 A. Yes, he changes the answers he got 

3 from his respondents, which I have never seen 

4 in survey research, and presumes that they 

5 responded differently. 

6 Q. And he presumes that because they were 

7 the only -- that Public Television was the only 

8 type of programming that was carried, that 

9 they, by definition, would get 100 percent; 

10 correct? 

11 A. Well, he didn't ask a constant sum 

12 question for these respondents, because he 

13 didn't instruct them that the response needed 

14 to equal 100 percent. So it was a different 

15 methodology than he used for all of the other 

16 systems he interviewed. 

17 He obtained responses that were, in 

18 three-fourths of the cases, less than 

19 100 percent; sometimes as low as 5 percent. He 

20 checked that with the respondents on multiple 

21 occasions and they stayed with those responses. 

22 And then in reporting -- in calculating the 

23 weighted results to his survey, he presumed 

24 that they had instead answered 100 percent. 

25 Q. But you thought he did a good job with 
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1 regards to the survey of Public Television --

2 for the Public Television category, but not a 

3 good job in how they surveyed, for example, 

4 other categories; correct? 

5 A . No, I wouldn ' t say he did a good job 

6 in surveying for the Public Television category 

7 ~t all. 

8 Q. While we're on the topic of the 

9 Judges • 2004 - '05 adjustment of the Bortz 

10 su~vey, I want to show you a graph from your 

11 written Direct Testimony. It's figure Roman 

12 I-2. My question is: Is the graph in your 

13 testimony incorrect as to Public Television? 

14 

15 

It's on page 6. 

A . Sorry; I was just confused by the 

16 labeling and making sure that I was looking at 

17 the correct thing. 

18 I believe - - I believe that the graph 

19 is correct. 

20 Q. Well, your figure -- this Figure I-2 

21 mistakenly shows Public Television receiving an 

22 award of roughly half of their Bortz survey 

23 resul ts for 2004, doesn't it? And that's not 

24 true. Public Television? 

25 A. No, you are correct. That is not 
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1 true. For the PTV category, it should be 

reversed. 2 

3 

4 

5 

Q . 

A. 

Q. 

How about the Devotionals category? 

Yes, that should be reversed, as well. 

So, in fact, for 2004, the Judges 

6 awarded Public Television roughly double their 

7 Bortz survey results; correct? 

8 

9 

A. 

Q. 

Yes, as we've already discussed . 

And, in fact, for 2004 the Judges 

10 awarded Devotionals roughly half of their Bortz 

11 survey results; correct? 

A. 

Q. 

That's correct. 

Just so the record is clear, would you 

12 

13 

14 be willing to prepare a corrected graph and ask 

15 Counsel to file that as an exhibit for the 

16 record? 

17 

18 

A. 

Q. 

Ye·s, I would. 

Thank you. Okay. Mr. Trautman, I now 

19 want to shift gears and ask a few questions 

20 about WGN. WGN was the most widely carried 

21 distant signal during the 2010-'13 period; 

22 correct? 

23 

24 

A. 

Q. 

Correct. 

And two of the next four most widely 

25 carried signals were Public Television signals; 
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3 

A. 

Q. 

That is correct, yes. 

But WGN was available on a distant 

4 basis to 41 million, or more, of the 53 to 57 

5 million cable subscribers during 2010 to 1 13; 

529 

6 correct? And I'm going to page 25, is where I 

7 got those numbers from your written Direct 

8 Testimony. 

9 A. Yes, that ' s -- I'm aware that is 

10 correct , yes. 

11 Q . In 2010 to 2013, only- about 15 percent 

12 of the programming hours on WGNA were 

13 compensable; correct? 

14 A . I've looked at it in the context of 

15 category-by-category. 

16 Q. If you could pull up page 28, Table 

17 Roman III-2. 

18 

19 

A. 

Q. 

Yes, on average, that's correct . 

And by contrast, back in 2004- 1 05 more 

20 than 30 percent of the programming hours on 

21 WGNA were compensable; correct? 

22 

23 

A. 

Q. 

That's correct. 

So the total amount of compensable 

24 programming on WGNA is half of what it was in 

25 2004-'05; correct? About half? 
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Approximately half, yes. 1 

2 

A. 

Q. In other words, in what was by far the 

3 most widely carried distant signal, the amount 

4 of compensable programming fell by half, since 

5 2004-05, down to 15 percent? · 

6 

7 

A. 

Q. 

That is correct, yes. 

Now the Judges observed in the last 

8 proceeding that respondents to the 2004-'05 

9 Bortz surveys may have attributed value to 

10 programming on WGN that was not compensable; 

11 correct? 

12 

13 

A. 

Q. 

Yes, they did. 

And so one of your methodological 

14 changes, as I understand it, in the Bortz 

15 survey for 2010 to '13 was intended to reduce 

16 the impact of the 85 percent of programming on 

17 WGNA that is not compensable; correct? 

18 A. Yes, we sought with WGN-only systems 

19 to ask them only about the compensable 

20 programming. 

21 Q. So you did that by providing specific 

22 information about the compensable programming 

23 on WGN to certain respondents; right? 

24 

25 

A. 

Q. 

That's correct. 

But you didn't provide that 
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2 

3 

4 

all of the respondents, did you? 

A. 

Q. 

No, we did not. 

In fact, Bortz did not provide that 
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5 information about compensable programming to a 

6 single respondent who was asked to value Public 

7 Television programming; correct? 

8 A. That's correct. It was limited only 

9 to systems that carried only WGN as a distant 

10 signal. 

11 Q . But most cable systems that carry WGN 

12 also carry other distant signals, as well, and 

13 not just WGN; correct? 

14 

15 

A. 

Q. 

That is correct. 

So for example, the Bortz survey did 

16 not inform any respondent who carried both WGN 

17 and Public Television on a distant basis that 

18 85 percent of the WGN programming was not 

19 compensable and should be disregarded; correct? 

20 

21 

A. 

Q. 

We did not inform them that, no. 

Now, it's your testimony, right, that 

22 the Bortz survey values for Joint Sports 

23 Claimants and the Commercial Television 

24 Claimants are likely to be understated because 

25 of the noncompensable WGN programming in the 
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1 Program Suppliers and Devotional categories; 

correct? 2 

3 A . Yes, because all of the programming on 

4 WGN for the JSC and Commercial Television 

5 categories that is on WGN America is, in fact, 

6 compensable . 

7 Q. Is it fair to say that the Bortz 

8 survey values for Public Television are also 

9 understated because of the noncompensable WGN 

10 programming in the Program Suppliers and 

11 Devotional Categories? 

12 A. Well, I don't really think so, because 

13 there is a counterbalancing issue at work here, 

14 which is that WGN is available on distant basis 

15 to all of a cable television system's 

16 subscribers, in most instances. Whereas, many, 

17 if not most -- in fact, I think probably a 

18 large majority of Public Television signals are 

19 only available to a relatively small percentage 

20 of the system's subscribers. So there is a 

21 counterbalancing issue at work there with 

22 respect to Public Television. 

23 Q. So you don't think this compensability 

24 issue on WGN has any bearing on Public 

25 Television's share? 
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1 

2 

3 

A. I think it has a bearing, but I think 

the other issue has a bearing, as well. I 

think Public Television we treat, in our 

4 survey, signals equally in terms of their 

5 presentation to the respondent. And as you 

6 indicated, there is a compensability issue with 

7 respect to WGN and there is a reach issue with 

8 respect to many of the Public Television 

9 stations . And those are, I would say, 

10 counterbalancing factors to a degree. 

11 Q. But I'm not asking you about that 

12 other factor. We can talk about that later. 

13 But right now I'm asking about the 

14 compensability issue on WGN . And is it fair to 

15 say that the Bortz survey values for Public 

16 Television are also understated because of the 

17 noncompensable WGN programming in the Program 

18 Suppliers and Devotional categories? 

19 A. I can't really say that one way or the 

20 other. 

21 Q. If I could direct your attention now 

22 to your Rebuttal Testimony, page 48. If you 

23 could pull up lines 2 to 4. And I want to read 

24 your response there that is on the screen . 

25 "Further, it is important to note that 
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1 the results of both surveys overstate the 

2 Program Suppliers and Devotional shares at the 

3 expense of JSC, CTV and PTV, due to the WGNA 

4 compensability issue, which is not fully 

5 accounted for in either survey . " Do you see 

6 that? 

7 

8 

A. 

Q. 

Yes. 

So would you wish to change your 

9 testimony on this point? 

10 A. Well, certainly there I'm 

11 acknowledging that it likely -- that the 

12 Program Suppliers and Devotional noncompensable 

13 programming issue likel y does affect PTV. I 

14 would say it affects primarily JSC and CTV, 

15 because of the direct comparison on WGN. 

16 But --

17 Q . But as a matter of mathematics, it 

18 affects Public Television, as well; right? 

19 

20 

A. 

Q. 

It could, yes. 

Let's now turn to the Horowitz survey. 

21 I think we've already touched on this a little 

22 bit, but -- well, actually not. I want to talk 

23 about how Horowitz deals with the WGN issue. 

24 How did the Horowitz survey handle the 

25 issue of noncompensable programming on WGN? 
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about 

They provided a general instruction 

and I'm not going .to get the quote 

3 exactly right -- but about substituted or 

4 blacked-out programming. 
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5 Q. In your opinion, is that a design flaw 

6 of the Horowitz survey that inflates the shares 

7 of Program Suppliers and Devotional Claimants 

8 at the expense of the other parties? 

9 A. Well, I think it's a meaningless 

10 instruction. I think that respondents, as I've 

11 testified previously, don't have any reason to 

12 think about and compare the programming on WGN 

13 America as opposed to that on WGN Chicago and, 

14 therefore, the instruction while they might 

15 be aware that there is some blacked-out 

16 programming and substituted programming on WGN 

17 America, they have no reason to be aware of 

18 which programming that is. 

19 Q. And do you believe it's a design flaw 

20 of the Horowitz survey that they do it that 

21 way, as opposed to some other way? 

22 A. Well, I believe it's no different from 

23 the Bortz survey in the case of systems that 

24 carry WGN and other distant signals. I believe 

25 it is a difference and a flaw relative to the 
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1 way in which we treated WGN-only systems. 

2 Q. Mr. Trautman, would you please turn to 

3 the Table of Contents of your written Rebuttal 

4 Testimony . The heading for Section 3-C is 

5 quote, 11 The higher valuations accorded Program 

6 Suppliers and PTV by the Horowitz surveys are 

7 attributable to design flaws in the Horowitz 

8 surveys. 11 Do you see that? 

9 A. I do. 

10 Q. And then in that Section 3-C you make 

11 three criticisms of the Horowitz surveys ; 

12 correct? 

13 

14 

15 

A. Correct. 

Q. The first criticism is failure to 

account for compensable programming on WGNA . 

16 Do you see that? 

17 

18 

A. 

Q. 

Yes. 

And we've already talked about that 

19 one; right? 

20 

21 

A. 

Q . 

Yes. 

Did that design flaw in the Horowitz 

22 survey give Public Television a higher 

23 valuation? 

24 A. No. We actually consider the design 

25 flaws with respect to PTV later in the report . 
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1 

2 

3 

Q. So is it fair to say that this heading 

for Section C is inaccurate? 

A. No, I think it's -- it ' s accurate. 

4 It's just that the discussion about the 

5 PTV-specific design flaws takes place later in 

6 the testimony. 

7 Q. But it certainly doesn't -- I just 

8 want to make sure I understand. I understand 

9 you have additional criticisms later in your 

10 report, but right now I want to focus on this 

11 section of the Horowitz -- the Horowitz report 

12 and your criticisms. 

13 So first, you know, let's go back. 

14 The criticism of failure to account for 

15 compensable programming on WGNA, that is a 

16 design flaw, but you say it did not give Public 

17 Television a higher valuation? 

18 A. That's correct. Section 3-C does not 

19 deal directly with PTV design flaws, as I think 

20 I've indicated. 

21 Q. Well, if Section 3-C does not deal 

22 directly with PTV -- with design flaws relating 

23 to PTV, why are the words "and PTV" in that 

24 heading? 

25 A . Well, I think the statement in 3-C is 
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1 correct. I think that the specific design 

2 flaws related to PTV, the discussion of those 

3 is deferred until Section 5 of the Rebuttal 

4 Testimony. 

5 Q. So just so I am clear, none of the 

6 design flaws that are actually referenced in 

7 3-C -- 3-C Number 1, 3-C Number 2 or 3-C 

8 Number 3, none of those have an impact, a 

9 negative impact on Public Television's share; 

10 correct? 

11 A . 

12 yes . 

13 

14 

Q. 

I think that's what I just said, but 

Hold on a second. 

My colleague tells me the record may 
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15 be a little confused, so I want to walk through 

16 this one more time to get it right. 

17 The first criticism under 3 - C- 1 is, 

18 "Failure to account for compensable programming 

19 on WGNA. 11 And we've already talked about that 

20 one; correct? 

21 

22 

A. 

Q. 

Correct. 

Did that design flaw in the Horowitz 

23 . survey give Public Television a higher 

24 valuation? 

25 A. It did not. 
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1 

2 

3 

Q. In fact, isn't that a design flaw that 

biased the study against Public Television? 

A. Again, I believe it biased it against 

4 other categories to a greater degree, but 

5 perhaps some effect on Public Television, as 

6 well. 

7 Q. Your second criticism in this section 

8 is, "Improper addition of the other sports 

9 category"; correct? 

10 

11 

A. 

Q. 

Correct. 

Did that design flaw in the Horowitz 

12 survey give Public Television a higher 

13 valuation? 

14 

15 

A. 

Q. 

No, it did not. 

In fact, isn't that a design flaw that 

16 biased the study against Public Television? 

17 A. That that design flaw biases the 

18 study against all of the other categories. 

19 

20 

21 

Q . 

A. 

Q. 

Including Public Television; correct? 

Yes. 

Your third criticism of the Horowitz 

22 survey is, "Misleading examples and 

23 descriptions of Program Suppliers' 

24 programming"; right? 

25 A. Correct. 
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Q. Did that design flaw in the Horowitz 

survey give Public Television a higher 

3 valuation? 

4 A. I've focused my analysis of examples 
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5 primarily on the Program Suppliers categories, 

6 and certain other categories. But I would not 

7 say that I would believe that it gave Public 

8 Television a higher value, no. 

9 Q. In fact, isn't that a design flaw that 

10 biased the study against Public Television? 

11 A. I haven ' t really specifically 

12 evaluated that. There were counterbalancing 

13 effects in terms of the examples and lack of 

14 examples for other categories , and et cetera . 

15 It made the study very unreliable. 

16 Q. Now, you mentioned you have some 

17 additional criticisms in Section 5-C of your 

18 report and I wil l go to that in a minute. But 

19 just to be clear, the three criticisms of the 

20 Horowitz survey in Section 3-C of yqur Rebuttal 

21 report actually are reasons why the Horowitz 

22 survey is biased against Public Television and 

23 not reasons why Public Television has a higher 

24 valuation than the Bortz survey; correct? 

25 A . Well, certain of them may have had 
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3 

suggest. 

Q. So that the record is clear, 

4 Mr. Trautman, would you be willing to prepare 

5 and file corrected pages of your written 

6 Rebuttal Testimony removing the reference to 
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7 Public Television in Section 3-C on page 12 and 

8 the Table of Contents? 

9 MR. LAANE: Objection, your Honor. 

10 There is nothing to correct. There is a 

11 cross-reference in that section to a later 

12 discussion of PTV. 

13 

14 

15 

JUDGE BARNETT: I think the record is 

clear . Mr . Dove, we don't need to refile 

written papers. The testimony is part of the 

16 record. 

17 

18 

MR . DOVE: Fair enough. I just wanted 

to make it clear I wanted to give 

19 Mr. Trautman the opportunity to correct this 

20 Section 3-C if he felt, based on his testimony 

21 here, that he should do so. The Public 

22 Television criticisms come later in the report . 

23 JUDGE BARNETT: Well, I think his 

24 testimony -- and I could be wrong, correct me 

25 if I am wrong -- his testimony was he didn't 
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1 actually value it. He could see how there 

2 might be an effect, but he did not value that 

3 effect and there is no way he could now do 

4 that. 

5 We can't correct testimony at this 

6 point. There is oral testimony and there is 

7 written testimony for the record. 

8 MR. DOVE: Fair enough. I just -- so 

9 you don ' t desire to make a correction of 

10 Section 3-C? 

11 

12 

13 

14 

MR. LAANE: Objection, your Honor. 

JUDGE BARNETT : Sustained. 

JUDGE STRICKLER: Counsel, you 

referred to a cross-reference before. Are you 

15 referring to Footnote 5 on page 13? 

16 

17 

MR.·• LAANE : Yes, your Honor . 

JUDGE STRICKLER: The footnote that 

18 begins with the phrase, "Additional 

19 methodological problems ... 11 ? 

20 

21 

MR. LAANE: Yes, your Honor. 

JUDGE STRICKLER: Okay. 

22 BY MR. DOVE : 

23 Q. Let ' s turn then to Section 5-C of your 

24 report, of your Rebuttal report. 

25 JUDGE BARNETT: Do you have a page 
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3 

MR. DOVE: Sure. 39, your Honor. 

JUDGE BARNETT: Thank you. 

4 BY MR. DOVE : 

5 Q. Now, in Section 5-C of your Rebuttal 

543 

6 report you offer a different set of criticisms 

7 of the Horowitz surveys; correct? 

8 

9 

10 

A. 

Q. 

A. 

I'm not sure I would say different. 

Additional? 

I offered criticisms related 

11 specifically to PTV's valuation. 

12 Q. Your first criticism there is your 

13 contention that the Horowitz survey 

14 overrepresented systems that carried only 

15 

16 

17 

Public Television on a distant basis; correct? 

A. 

Q . 

Correct .. 

And you described what you called 

18 overrepresentation of PTV-only systems as a 

19 design flaw; correct? 

20 

21 

A. 

Q. 

Yes. 

Now, your Bortz survey 

22 underrepresented systems that carried only 

23 Public Television on a distant basis; correct? 

24 A. No, it excluded them and acknowledged 

25 the need for an adjustment . 
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Q. 

A. 

In fact, you --

The Bortz survey did not consider 

3 those systems. 

544 

4 Q. In fact, you gave zero representation 

5 to systems that carried only Public Television 

6 on a distant basis; correct? 

7 A. Correct. And acknowledged the need 

8 for an adjustment. 

9 Q. So is it your opinion that that is a 

10 design flaw in the Bortz survey, giving zero 

11 representation to Public Television? 

12 A. I don't believe it's a design flaw in 

13 the survey, because I believe the methodology 

14 does not -- that's used for the survey does not 

15 support including those systems. And I believe 

16 that Horowitz• execution in that regard 

17 demonstrates that it would be a design flaw to 

18 include them. And it also demonstrates that 

19 you -- that his choice was to modify the design 

20 such that it was no longer a constant sum 

21 question in order to accomplish the goal of 

22 including those systems. We wanted to maintain 

23 the consistency of a constant sum survey. 

24 Q. Like your Bortz survey, the Horowitz 

25 survey did not assign zero value to Public 
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1 Television systems on systems that chose to 

2 carry Public Television only on a distant 

3 basis; right? 

4 

5 

A. 

Q. 

I'm sorry; could you repeat _that? 

Sure, sure. Unlike your Bortz survey, 

6 the Horowitz survey did not assign zero value 

7 to Public Television on systems that chose to 

8 carry only Public Television on a distant 

9 basis; correct? 

10 A. Well, again, the Bortz survey did not 

11 attempt to survey those systems. 

12 Q. I understand, Mr. Trautman. But the 

13 Bortz survey assigned a zero value. A zero 

14 

15 

value was assigned to distant Public Television 

stations -- to systems that carried only 

16 distant Public Television stations; correct? 

17 In the Bortz survey? 

18 A. Well, I'm going to have to rephrase, 

19 again, the way you are trying to characterize 

20 this. We did not assign a value to those 

21 systems in determining the results of our 

22 survey and we acknowledged the need to make an 

23 adjustment for that fact. 

24 Q. Unlike the way you treated Public 

25 Television systems in the Bortz survey, in the 
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2 surveyed cable operators who had chosen to 

3 carry only Public Television stations on a 

4 distant basis; correct? 

5 

6 

A . 

Q. 

Correct . 

Now, when you conduct a survey like 

546 

7 the Bortz or the Horowitz survey, not everyone 

8 you try to call responds to the survey; 

9 correct? 

10 

11 

A. 

Q. 

That's correct . 

For example, maybe they tell you they 

12 don't want to participate in your survey; 

13 correct? 

14 

15 

A. 

Q. 

Yes, that's correct. 

And when you are conducting a survey, 

16 you are hoping that nonparticipation or those 

17 nonresponses are randomly and evenly 

18 distributed across the sample; correct? 

19 

20 

A. 

Q. 

Yes, you are. 

And sometimes, for whatever reasons, 

21 the nonresponses to a survey are not randomly 

22 and evenly distributed across the survey 

23 sample; correct? 

24 

25 

A. 

Q. 

That's correct. 

For example, in the public opinion 
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1 polling contact, isn't it true that certain 

2 segments of the population, such as younger 

3 voters, have a lower response rate than the 

4 rest of the population, as an example? 

5 

6 

A. 

Q. 

That ' s commonly referenced, yes. 

And in your Rebuttal Testimony you 

7 note that the Horowitz surveys relied on the 
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8 actual response rates achieved by Horowitz for 

9 systems that carried only Public Television 

10 systems on a distant basis; correct? 

11 

12 

A . 

Q. 

Correct. 

In your opinion, was it a reasonable 

13 methodological approach for the Horowitz survey 

14 

15 

to rely on actual response rates? 

A. Well, you should rely on actual 

16 response rates, but also actual responses. And 

17 what the Horowitz survey chose to do was , in 

18 essence, create their own McLaughlin 

19 adjustment. And when they created -- by 

20 artificially changing the answers that the 

21 respondents actually gave to the question. And 

22 so once they did that, in my opinion they were 

23 doing nothing more than a McLaughlin 

24 adjustment . 

25 Q. Mr. Trautman, we will get to that. My 
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1 question was much more straightforward _though; 

2 

3 

4 

right? 

A. 

Q. 

No, it was not. 

In your opinion, was it a reasonable 

5 methodological approach for the Horowitz survey 

6 to rely on actual response rates? 

7 A. Not in the context of adjusting the 

8 actual responses . And so if you are going to 

9 adjust the responses and make the results for 

10 that group of respondents not their actual 

11 responses or their actual results, but some 

12 sort of artificial construct that you have 

13 created, then you are doing the same thing as 

14 

15 

the McLaughlin adjustment and you should do 

what McLaughlin does, which is to ensure that 

16 the -- those respondents are proportionally 

17 represented consistent with the royalties that 

18 they pay. 

19 So I would say that in combination, 

20 what Horowitz did was not methodologically 

21 correct. And you can't look at it 

22 individually. You have to look at it, in my 

23 view, in combination. That you are looking for 

24 a response rate and also responses. And when 

25 you treat the responses a certain way, that 
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2 

3 

· the proper weighting. 

Q. Well, as I understand it, it's your 

549 

4 testimony that the actual response rate in the 

5 Horowitz surveys for systems that carried only 

6 Public Television signals was higher than the 

7 response rate for the rest of the Horowitz 

8 sample; is that right? 

9 A. That's correct. It was about 

10 76 percent as compared with about 60 percent on 

11 average. 

12 Q. So in your opinion the higher response 

13 rate in the Horowitz survey for systems that 

14 

15 

carried only Public Television resulted in a 

bias that increased Public Television's 

16 Horowitz survey share by approximately 

17 1 percentage point; correct? 

18 

19 

A. 

Q. 

That's correct, yes. 

So if you reduced Public Television's 

20 Horowitz survey share by approximately 

21 1 percentage point, that response bias issue 

22 will be eliminated in the survey; correct? 

23 A. That particular flaw would be 

24 appropriately adjusted for with about a 

25 1 percentage point adjustment, yes. 
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Q. But that change would not fix the 

other biases in the Horowitz survey in the 
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3 other direction against Public Television that 

4 we talked about earlier, the noncompensable 

5 programming on WGN or the other Sports 

6 category; correct? 

7 A. As I indicated, I think those biases 

8 are relatively small. It would also not fix 

9 the other flaws that inflated Public 

10 Television's share . 

11 MR. DOVE: I will keep going, but I am 

12 at a stopping point, if it is convenient. 

13 

14 

JUDGE BARNETT : You might have read my 

mind . I was thinking, even though we started 

15 late, we probably should take our morning 

16 recess to give everybody an opportunity to do 

17 what they need to do. We will be at recess for 

18 15 minutes. 

19 (A recess was taken at 10 : 56 a.m., 

20 after which the trial resumed at 11:15 a.m.) 

21 JUDGE BARNETT: Mr. Dove? 

22 BY MR. DOVE: 

23 Q. Mr. Trautman, before the break we were 

24 just talking about the issue of participation 

25 bias in the Horowitz survey. And now I want to 
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1 turn to the issue of participation bias as it 

2 relates to the Bortz survey. I want to try to 

3 understand your views in that regard. 

4 Of course, the systems that we were 

5 just talking about, or we have been talking 

6 about this morning, cable systems that carry 

7 only Public Television on a distant basis were 

8 specifically excluded from the Bortz survey. 

9 But in your view, as I understand it, the 

10 McLaughlin-Blackburn augmentation of the Bortz 

11 survey assures that an appropriate weight is 

12 applied to the PTV-only systems; correct. 

13 

14 

A. Yes, it considers the systems in the 

context of the royalties, the total royalties 

15 that they pay. 

16 Q. Have you ever looked at whether there 

17 is any participation bias with respect to the 

18 Bortz survey, even after it is augmented? 

19 A. I have. I believe as I've indicated 

20 in Table A-5 of my Rebuttal Testimony, that in 

21 terms of royalties attributable to systems that 

22 carry one or more public TV signals, that our 

23 survey is representative. 

24 Q. Let ' s take a look at that Table A-5 

25 that you referenced, Mr. Trautman. As I 
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1 understand, this table only shows the total 

2 royalties for cable systems that carry any 

3 Public Television, regardless of the extent of 

4 Public Television's carriage; correct? 

5 

6 

A. 

Q. 

That's correct, yes. 

So let's -- this will be my only 

7 hypothetical of the morning. Let's say 

8 hypothetically there are two cable systems, A 

9 and B, of equal size, the same royalty 

10 payments. Are you with me? 

11 A. I'm with you. 

12 Q. Okay. And both carry a Public 

13 Television signal on a distant basis. But 

14 

15 

System A carries one Public Television signal 

to only 10 percent of its subscribers and 

16 System B carries two Public Television signals 

17 to 90 percent of its subscribers. And let's 

18 say only System A completed the Bortz survey . 

19 Are you with me on that? 

20 

21 

A. 

Q. 

I'm with you. 

Under that hypothetical, the Bortz 

22 survey would have captured only about 5 percent 

23 of the Public Television distant subscriber 

24 instances; correct? 

25 A. Just ma~ing sure the math works, but I 
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1 think that's essentially correct, yes . 

2 Q. Yet on this Table A-5, you say you 

3 surveyed 50 percent of the royalties for 

4 systems carrying a Public Television signal; 

5 correct? 

Correct. 6 

7 

A. 

Q. At this point I want to hand to you a 

8 copy of the written Rebuttal Testimony of Linda 

9 McLaughlin and David Blackburn, which is 

10 Exhibit 3002. 

11 

12 

MR. DOVE: May I approach the witness? 

JUDGE BARNETT: You may. 

13 BY MR. DOVE: 

14 Q. Mr. Trautman, if I could ask you to 

15 please take a look at Table 1? 

16 MR. LUTZKER : Your Honor, if we could 

17 just have a second to go over this. Do you 

18 have the document? 

19 MR. DOVE: I have an extra here. We 

20 will be putting it up on the screen. 

21 

22 

MR. LUTZKER: Thank you. 

JUDGE BARNETT: The large monitors are 

23 not working; right? Just the individual 

24 monitors? Okay. 

25 BY MR. DOVE: 
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1 

2 

3 

Q. Mr. Trautman, could you please take a 

look at Table 1 of this testimony. 

JUDGE BARNETT: I'm sorry; could you 

4 give me the exhibit number one more time? 

5 MR. DOVE : Sure . It's Exhibit 3002, 

6 and Table 1 is to be found on page 3. 

7 

8 

JUDGE BARNETT: Thank you. 

THE WI TNESS: I see Table 1. 

9 BY MR. DOVE : 

10 Q. Mr . Trautman, do you have any reason 

11 to disagree with Ms . McLaughlin ' s and 

12 Dr. Blackburn's cal culation on the bottom row 

13 that Public Television's share of distant 

14 subscriber instances in 2010 to 2013 was 

15 

16 

17 

18 

19 

20 

21 

15.8 percent? 

A. 

Q. 

A. 

Q. 

A. 

Q . 

With that universe calculation -

Correct. 

-- in Column 1? 

Yes. 

No, I do not . 

Do you have any reason to disagree 

22 with Ms. McLaughl in and Dr. Blackburn's 

23 calculation at the bottom of the third column 

24 that among the respondents to even the 

25 augmented Bortz survey, Public Television's 
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1 share of distant subscriber instances was only 

2 

3 

4 

5 

12.4 percent? 

A. 

Q. 

A . 

Yes, I do. 

And what is that reason? 

They did not weight their 

6 calculations. So these numbers are incorrect 

7 in terms of comparing our augmented respondent 

8 pool to the universe. 

9 Q. When you say they did not weight that 

10 appropriately, could you explain that further? 

11 A. Yes, they treated -- they simply added 

12 up the respondents in terms of distant 

13 subscriber instances, rather than weighting 

14 based on the strata within which the individual 

15 respondent fell. And as a result of that, this 

16 does not paint an accurate picture of distant 

17 subscriber instances among the Bortz 

18 respondents. And in particular, it 

19 substantially understates them, since the 

20 smallest strata, Strata 1 that has the smallest 

21 systems, has by far the highest percentage of 

22 PTV distant subscriber instances and is sampled 

23 at only a fraction -- it varies from year to 

24 year, but upon the order of one in ten. So you 

25 are counting, in effect, 10 percent of those 
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1 systems, rather than 100 percent of those 

2 systems, when you fail to weight. And you are 

3 doing the same thing with the other strata as 

4 well. So you are substantially understating 

5 the Bortz respondent pool in these 

6 calculations. 

7 Q. Now, I understand that you and 

8 Ms. McLaughlin and Dr. Blackburn are going to 

9 have a disagreement on this slide and what it 

10 means, but I want you to assume with me that 

11 these percentages are correct -- the 15.8 

12 percent and the 12.4 percent are correct. 

13 Would you agree with Ms. McLaughlin 

14 and Dr. Blackburn in that instance that Public 

15 Television's share of distant subscriber 

16 instances among the augmented respondents to 

17 the Bortz survey was 22 percent less than the 

18 universe of those -- than the universe those 

19 respondents are intended to represent? 

20 MR. LAANE: Objection . The question 

21 essentially asks him to assume the conclusion . 

22 JUDGE BARNETT: It ' s 

23 cross-examination. He has a little leeway. 

24 Overruled. 

25 THE WITNESS: Well, I ' m sorry, but I 
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1 can't assume that these calculations are 

2 correct, when I know them to be not correct. 

3 So I just can't make the comparison . 

4 BY MR. DOVE: 

5 Q. Let's look, Mr. Trautman, at your next 

6 criticism of the Horowitz survey in your 

7 Rebuttal report. This deals with the outlier 

8 issue. 

9 If we could visit Exhibit 1002. And 

10 on page 43 of your testimony you say that one 

11 capable operator valued Public Television much 

12 more highly than other cable operators; right? 

13 

14 

A. Well, I think the totality of the 

issue is much more significant than that would 

15 characterize it, but --

16 Q. I'm using your own language, 

17 Mr. Trautman. The section heading is Inflation 

18 of PTV Share from a Single Outlier Response. 

19 A. Yes, that accounted for close to 

20 20 percent of all of the Horowitz survey 

21 responses. 

22 Q. Right. And, in fact, you called that 

23 cable operators valuation of Public Television 

24 programming an "outlier"; correct? 

25 A. Yes. 
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1 

2 

Q. And just to clarify, it's not a single 

instance, is it? It's all four years' worth of 

3 responses for that cable operator; correct? 

4 A: It's 129 responses out of 733 

5 responses that Horowitz obtained in his entire 

6 survey. 

7 Q. In fact, weren't the responses from 

8 that single cable operator remarkably 

9 consistent over time as to Public Television? 

10 A. Actually, no. They were substantially 

11 different in 2011 to 2013, versus 2010. But, 

12 certainly, because the respondent appears to 

13 have assigned identical value to the large 

14 groups of systems in his responses, they were 

15 consistent. 

16 Q. As I understand it, it is 20 percent 

17 for Public Television in 2010 and 50 percent in 

18 2011, 2012, and 2013. Is that roughly 

19 accurate? 

20 A. Those are the numbers. That's right. 

21 About four and-a-half times the median PTV 

22 response for all of the other Horowitz 

23 responses, as well as the median PTV response 

24 in the Bortz survey. 

25 Q. I'm a little puzzled, Mr. Trautman, 
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1 about your use of the word "outlier." Could 

2 you please define outlier as you use it here in 

3 your report? What do you mean by that term? 

4 A. Well, in this context I would think 

5 about an outlier in the context of a normal 

6 distribution for the category. So a little bit 

7 of statistics here, but you generally expect 

8 when you are conducting a survey that you will 

9 get -- most of the responses will occur around 

10 a mean or point value sort of in the center of 

11 the distribution. And then you will go out 

12 toward the tails and you will find a small 

13 number of responses out at the tails that, 

14 depending on how far out at the tails they are, 

15 could be considered outliers. 

16 In this instance, you •ve basically got 

17 something that•s way out of the tail of the 

18 distribution, but it 1 s so many responses that 

19 it 1 s creating a non-normal distribution in the 

20 category, which is very unusual and something I 

21 think to be concerned about, based both on the 

22 fact that one respondent accounted for so much 

23 value in the survey in general. But I think 

24 it's 36 or 37 percent of the total allocation 

25 to PTV is attributable to this one respondent. 
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And so I think it's a concern. It was 

an unusual response by someone that had an 

3 inordinate influence on the totality of the 

4 survey. 

5 Q. I mean, just so I understand, you 

6 mentioned a distribution. Does the data in 

7 Bortz survey reassemble a normal distribution? 

8 A. For individual categories, I'm quite 

9 sure that it does, yes . 

10 JUDGE STRICKLER: When you say you're 

11 quite sure that it does, have you determined 

12 that it does or is that an assumption on your 

13 part, sitting here testifying? 

14 

15 

THE WITNESS: I would say that's an 

assumption, but it's based on looking over many 

16 years at the response patterns across the 

17 survey. 

18 JUDGE STRICKLER: So you have noticed 

19 a normal distribution in the past, 

20 specifically? 

21 THE WITNESS: What I would 

22 characterize as normal distribution. I haven't 

23 plotted it on a graph to make sure. But 

24 certainly we have small numbers of responses at 

25 the tails and large numbers of responses 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

( 

clustered around particular values. For -

certainly, at least for the categories that 

obtain larger values on average. 

JUDGE STRICKLER: Thank you. 

BY MR. DOVE: 

Q. So are you saying that you would 

561 

always throw out the highest share awarded to 

Public Television, even if other respondents 

were given shares that were within 5 percent or 

10 percent of that share? 

A. No. And I'm just pointing out the 

unusual nature of this response and that it's a 

particular concern in light of how significant 

this single respondent's influence is on the 

entire Horowitz survey result. 

Q. Are you saying that this particular --

A. And 

Q. -- cable operator gave the highest 

valuation to Public Television of any 

respondent in the Horowitz survey? 

A . I don't believe -- I believe in at 

least one year, that was true. But perhaps not 

in every year. And, of course, that would not 

include the, necessarily, the PTV-only 

responses. 
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2 

Q. Maybe you can clarify this for me, but 

didn't you testify on Friday that there is 

3 something about part of this would be the 

4 function of the industry? I mean, the industry 

5 has consolidated many cable systems since 2004 

6 to 2010 to 1 13, and that respondents in the 

7 2010 to '13 Bortz surveys were more likely to 

8 hold regional management positions, compared 

9 with the past? Do you think that might have 

10 had some impact here? 

11 A. I don•t think a regional manager would 

12 account for 20 percent of all of the survey 

13 responses that Horowitz obtained. 

14 Q. Isn't it true, Mr. Trautman, that in 

15 three of the four years there were multiple 

16 Horowitz survey respondents who carried both 

17 Public Television and non-Public Television 

18 stations on a distant basis and awarded the 

19 same or higher valuations to Public Television 

20 than the cable operator you've called an 

21 outlier? 

22 A. Yes, and as I indicated, there may 

23 have been single responses at the tails which 

24 occurs in the Bortz survey, as well. And that 

25 is sort of part of surveying. But when you run 
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1 into a situation where a single respondent 

2 contributes in such large measure to not only 

3 the overall survey results, but to the results 

4 for a particular category, as I've noted here, 

5 if you were to look at the Horowitz survey 

6 results without this respondent excluded, not 

7 changing this respondent's results but simply 

8 evaluate the responses without this respondent 

9 involved -- one respondent you would reduce 

10 the PTV average allocation by more than 

11 35 percent. See if I did my math right here. 

12 Sorry; it's by 25 percent. 

13 

14 

15 

Q. Isn't it true, Mr. Trautman, that many 

cable operators -- as we talked about this 

morning -- carried only Public Television on a 

16 distant basis? 

17 A. There are some cable operators that 

18 carry only Public Television signals. Is that 

19 what you're asking? 

20 

21 

22 

Q. 

A. 

Q. 

That is the question, yes. 

Yes. 

And if a cable operator carried only 

23 Public Television on a distant basis and gave a 

24 valuation of 100 percent to Public Television, 

25 is it your opinion that that is an outlier and 
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1 should be excluded? 

No. 2 

3 

A. 

Q. I guess I don't understand. And maybe 

4 you have explained it and can explain it one 

5 more time, but why you are calling -- strike 

6 that. 

7 Let's turn actually to the next 

8 criticism that you have regarding exempt 

9 signals in your Rebuttal report. 

10 

11 

A . 

Q. 

Sure. 

And that can be found starting at the 

12 bottom of page 43. And in your testimony you 

13 say that for two of the years, 2012 and 2013, 

14 it is possible that the Horowitz interviewers 

15 asked respondents to value certain Public 

16 Television distant signals that were exempt 

17 from Section 111 royalties; is that right? 

18 

19 

A. 

Q. 

Yes. 

And you identified three systems, all 

20 in 2012, that you believe carried only exempt 

21 Public Television signals on a distant basis 

22 and yet were asked by the Horowitz interviewer 

23 to assign value to those Public Television 

24 signals; correct? 

25 A. Well, I think I need to clarify that. 
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1 We identified many, many systems that we 

2 believe were asked to value exempt Public 

3 Television signals. We provided in Appendix C, 

4 I believe, exampl es where the response set 

5 produced by Horowitz appears to confirm that. 

6 The issue we have is that Horowitz did 

7 not produce hardcopy questionnaires of any 

8 kind, or any basis for actually verifying what 

9 signals were read to individual respondents, 

10 other than sort of a description of the process 

11 that they followed. 

12 Based on the description of the 

13 process that was provided, it would seem clear 

14 that they asked about these exempt signals. 

15 But, again, not having the hardcopy 

16 information, that could only be verified in a 

17 hardcopy form by looking at situations where 

18 they responded in a way or were asked about 

19 categories that were not coµsistent with the 

20 nonexempt signals. 

21 Q. This is an issue that doesn't just 

22 apply to noncommercial signals; right? It also 

23 applies to Commercial exempt signals; correct? 

24 A. But it applies -- it's an overwhelming 

25 factor related to the Public Television exempt 
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1 signals in particular . 

2 Q. I think you did note in your report it 

3 also can apply to Commercial signals as well; 

4 corre.ct? 

5 A. Yes, it did in certain instances and 

6 for a small number of systems potentially 

7 applied to Commercial signals as well. 

8 Q. Let's look at the three responses that 

9 you feature in your Appendix D to Rebuttal 

10 Testimony on page D-2. If we could bring that 

11 slide up, please. This is a hard one to read. 

12 It says Restricted Files Under Seal, so is this 

13 something we should --

14 JUDGE BARNETT: I don't think there is 

15 anyone in the hearing room who is not allowed 

16 to see restricted material, other than our 

17 guests at the back. But you don't have 

18 monitors in front of you. They have no 

19 connection with any of the parties in this 

20 case. They are relatives, so --

21 

22 

23 here. 

24 

(Laughter.) 

MR. DOVE: Certainly no objection 

JUDGE BARNETT: If anyone asks, I'll 

25 ask them to --
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1 

2 

MR. GARRETT: We are fine, your Honor . 

JUDGE BARNETT: Okay. Anyone else? I 

3 can swear them in and make them swear to 

4 secrecy after the hearing. 

5 Go ahead, Mr. Dove. 

6 {Whereupon, the trial proceeded in confidential 

7 session.) 

8 
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12 (Whereupon, the trial resumed in open 

13 session.) 
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0 P E N S E S S I O N 

AFTERNOON SESSION 

(1:22 p.m.) 

JUDGE BARNETT: Good afternoon . 

5 Please be seated. 

6 Mr. Trautman, before we go to a 

7 different party, I have a question for you 

599 

8 about Canadian Claimants. And maybe it's just 

9 my inability to grasp the concepts, but with 

10 regard to all of the other programming 

11 categories, they can be retransmitted anywhere 

12 in the United States, corr ect? 

13 THE WITNESS: Yes. 

14 

15 

16 

17 

JUDGE BARNETT: And they can be valued 

on a country-wide basis? 

THE WITNESS: Yes. 

JUDGE BARNETT: But there is a 

18 territorial limit for Canadian rebroadcasts 

19 retransmissions? 

20 

21 

THE WITNESS : Yes. 

JUDGE BARNETT: When you're 

22 calculating the percentage for Canadian 

23 claimants, are you considering it as a 

24 percentage of the whole country or are you 

25 segregating it according to that geographical 
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1 

2 

3 

limit and some doing some calculus to get to 

what the value is vis-a-vis other programs? 

THE WITNESS : No. We are considering 

4 it in the context of the ent i re country. 

5 JUDGE BARNETT : The entire country, 

6 okay . 

7 

8 

9 

10 

THE WITNESS: Yes. 

JUDGE BARNETT : Thank you. 

Mr. -- go ahead. 

JUDGE FEDER : I was going to say 

11 Mr. Lutzker is rising to his feet. 

12 

13 

14 

15 

JUDGE BARN~TT: Mr. Lutzker? 

MR. LUTZKER: Yes, Your Honor, before 

before I begi n, I had a preliminary point 

which related to the admission of the exhibit 

16 that we filed. And I bel ieve I have most, but 

17 I'm not sure if I have al l consent. I just 

18 wanted to clear that up because I'm going to 

19 refer to that exhibit during the course of 

20 examination. 

21 We had filed, and action on it was 

22 deferred, Exhibit 5008, which was Dr. Erdem•s 

23 amended Rebuttal Testimony. After the Judges 

24 struck the MPAA third errata, we submitted 

25 Exhibit 5009, which is identical to 5008, 
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1 except that the entire portion that addresses 

2 the errata of MPAA was redacted . 

3 So all that remains is the Rebuttal 

4 Testimony that refers to the supplemental 

5 discovery provided by JSC, again, pursuant to 

6 your order. 

7 So I don't believe 5009 has yet been 

8 admitted, but I would ask that it be admitted 

9 prior to my examination of Mr. Trautman. 

10 JUDGE BARNETT: Okay. Thank you. Any 

11 objections to 5009? 

12 MR. GARRETT : Your Honor, I believe 

13 that there are a few issues remaining here as a 

14 result of Your Honor 1 s ruling last Thursday, 

15 concerning Dr. Gray here. And I think they 

16 affect all -- they affect all of the parties, 

17 and I think that they also affect us in the 

18 short term here because of witness scheduling. 

19 It was my intent to raise those issues 

20 after Mr. Trautman's testimony today or I can 

21 address them now, if Your Honors would prefer, 

22 or at the end of the day, but there are a few 

23 other issues . 

24 As far as Mr. Lutzker goes, we have no 

25 objection to his referring to that exhibit 
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1 during his cross-examination of Mr. Trautman, 

2 but I think that all of these exhibits that are 

3 kind of in limbo out there because of the 

4 Judges' ruling should be considered. together as 

5 a package, and I think this is part of that 

6 package. 

7 JUDGE BARNETT : I anticipated that you 

8 would put your heads together and come up with 

9 a list, but we can do it exhibit by exhibit, if 

10 necessary . 

11 So do you have a specific objection to 

12 5009 or is it just that you would prefer to 

13 have them all done together? 

14 

15 

MR. GARRETT: I prefer the latter, 

but, Your Honor, I'm also prepared to say I 

16 have no objection to this Exhibit 5009 . 

17 JUDGE BARNETT: Thank you. Anyone 

18 else have an objection to 5009? 

19 THE CLERK: I would like to point out 

20 there are two versions of 5009. There are two 

21 5009 in ECRB. So ... 

22 MR. MacLEAN: If I may address that, 

23 it's a very simple issue. I believe we filed 

24 one and then realized that an exhibit label had 

25 been stripped out from our metadata filter, I 
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1 think was the problemr and so we refiled it. 

2 So it's only the second one that we intended. 

3 The only difference, as I understand, is the --

4 is the exhibit label. That ' s all. 

5 THE CLERK: Thank you. 

6 JUDGE BARNETT: So the one with the 

7 earlier date, we could ask our administrators 

8 at the cloud to take the first one out of the 

9 record? 

10 MR. MacLEAN: That's correct, Your 

11 Honor. 

JUDGE BARNETT: Okay. 12 

13 

14 

15 

16 

MR. Maclean: Sorry about that, but we 

wanted to make sure it was labeled correctly. 

JUDGE BARNETT: I appreciate that. 

Then 5008 is withdrawn. And 5009 is 

17 admitted. 

18 (Exhibit Number 5008 was withdrawn . ) 

19 (Exhibit Number 5009 was marked and 

20 received into evidence.) 

21 JUDGE BARNETT: And, Mr. Garrett, you 

22 said you had some other concerns about witness 

23 scheduling. Is that something that is critical 

24 like do we have plane schedules or anything 

25 that we need to deal with now or will it be 
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1 okay if we deal with it at the end of 

2 

3 

Mr. Trautman 1 s testimony? 

MR. GARRETT: At the end of 

4 Mr. Trautman's testimony would be fine, Your 

5 Honor. 

6 JUDGE BARNETT: Let 1 s do that then. 

7 Mr. Lutzker? 

8 CROSS-EXAMINATION 

9 BY MR. LUTZKER: 

604 

10 Q. And I assume we're still dealing with 

11 the microphone issue, so this is --

12 JUDGE BARNETT: Oh, we are, and I 

13 think we will be maybe for the rest of this 

14 hearing. We're having to go into that 

15 never-never land of Library of Congress 

16 contracting . 

17 

18 

19 

20 budget. 

MR. LUTZKER: I'm sorry to hear it. 

JUDGE FEDER: Under a CR. 

JUDGE BARNETT: Yeah, without any 

21 BY MR. LUT~KER: 

22 

23 

24 

Q. 

A. 

Q. 

Good afternoon, Mr. Trautman. 

Good afternoon. 

My name is Arnie Lutzker and I 

25 represent the Devotional Claimants or Settling 
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1 Devotional Claimants in this proceeding. 

2 In your testimony last Thursday, you 

3 said that the Bortz survey should be deemed the 

4 ceiling on the Devotional Claimants' share 

5 because you were not able to present a list of 

6 compensable programming to the cable system 

7 operators whose systems had WGN and other 

8 signals; is that correct? 

9 

10 

A . 

Q. 

Yes, that's correct. 

Isn't it true that the attributed 

11 value to devotional programs by CSOs on those 

12 systems, the ones that carry WGN along with 

13 other signals, could primarily, if not 

14 entirely, be attributed to the devotional 

15 programming in terms of the devotional share on 

16 those responses? 

17 A. I'm not sure I understand your 

18 question. 

19 Q . You received responses from the CSOs 

20 which carried WGNA along with other signals, 

21 but you didn't identify the compensable 

22 programming on WGN for those respondents. 

23 

24 

A. 

Q. 

Correct. 

You received answers and it is your 

25 assessment that those answers may be biased in 
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1 favor of Devotional Claimants and, therefore, 

2 there should be some -- that the total 

3 devotional share in your survey should be 

4 viewed as a ceiling becaus~ you were not able 

5 to make that judgment about the value of 

6 non-compensable programming on WGN as far as 

7 Devotional Cl aimants were concerned. 

8 

9 

A. 

Q . 

That's correct . 

Okay. Did you do any tests, or what 

10 tests did you do, to confirm that your 

11 statement that the Bortz survey results in 

606 

12 effect overstates the devotional share on those 

13 stations because you weren't able to test 

14 

15 

16 

non-compensability? 

A. We did not test that. 

Q . In your testimony on Thursday, you 

17 were asked by Mr. Laane about the analysis that 

18 Dr. Erdem had conducted on the Bortz data that 

19 appeared in his amended rebuttal report. 

20 Do you recall that? 

21 

22 

A. 

Q . 

Correct, yes. 

And the tests that Dr . Erdem ran were 

23 to disaggregate the CSO responses for systems 

24 carrying WGN-only, WGNA-only, from responses of 

25 CSOs that were carrying WGN and other signals; 
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1 is that correct? 

A . That ' s correct. 2 

3 Q. And then to the extent that you think 

4 Dr. Erdem's analysis to any degree did not 

5 adequately address this issue -- and I believe 

6 that was functionally your testimony -- did you 

7 take any steps to establish that opinion or 

8 what steps did you take to establish that 

9 opinion? 

10 A. Well, simply that I -- I don't think 

11 that - - we don ' t have -- the information isn't 

12 there to assess the WGN compensability impact 

13 on the -- on half of the comparison set. We --

14 

15 

we understand that we're considering 

compensable programming on WGN in the in the 

16 WGN-only group and that we're not consid~ring 

17 just that programming in the other group, but 

18 we also have programming presumably including 

19 devotional programming from other signals as 

20 well, so the comparison between those two 

21 groups doesn't really tell us anything; in my 

22 view, about the potential impact of 

23 compensability on that second group. 

24 Q. But you did receive Dr . Erdem's 

25 underlying code files, by the way, which sort 
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1 of operate on -the Bortz CSO responses; isn't 

that correct? 2 

3 

4 

A. 

Q. 

I believe I did receive those, yes . 

But you didn't conduct any additional 

5 tests of Dr. Erdem's analysis after receiving 

6 those code files, did you? 

7 A. No, I did not. I'm not -- I'm not 

8 sure what I would have done, given that I don't 

9 think the data groups themselves allow for such 

10 a comparison, but I -- I did not perform the 

11 tests. 

12 Q. Okay, well, now, if we could put up on 

13 the screen -- I'll ask my associate. We're 

14 going to put up on the screen a table which is 

15 an exhibit to Dr. Erdem's Rebuttal Testimony, 

16 and I believe this is part of what your 

17 testimony was addressing. This is Exhibit AR-1 

18 

19 

20 

to the now admitted Exhibit 900 5009 . 

I'm familiar with this. A. 

Q. Okay. And you said you looked at this 

21 table that summarized Dr. Erdem 1 s findings, and 

22 you testified that you had no reason to quibble 

23 with his conclusions that the differences 

24 between the WGNA-only and the WGNA with other 

25 signals under the devotional column, which is 
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1 the fourth column over, as you looked at those, 

2 you were -- you ·had no basis to quibble with 

3 his professional conclusion that there was no 

4 statistically significant difference for the 

5 Devotional Claimants, except in calendar year 

6 2011? 

7 A. Well, I -- I didn't examine his 

8 approach to testing statistical significance in 

9 detail, so I -- I did not -- I did not make an 

10 effort to do that. 

11 Q. So you have no professional basis on 

12 which to say that his -- his conclusions are 

13 not correct? 

14 

15 

A. No, but as I indicated, I -- I'm not 

sure how the comparison has meaning in terms of 

16 the WGN compensability impact. It -- it 

17 doesn't seem to, to me, but I -- I cannot 

18 comment on the statistical significance tests . 

19 Q. But, in other words, it again, you 

20 are not quibbling or challenging in any 

21 professional way his conclusion that there is 

22 no statistical difference in 2010, '12, and '13 

23 between the results that you obtained in the 

24 survey for WGNA-only respondents who viewed the 

25 entire compensability list and those in WGNA 
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2 

3 

list? 

A. I -- I am not challenging the 
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4 statistical significance test, that's correct. 

5 Q. Thank you. In your Rebuttal Testimony 

6 at page 11, Table 2, you indicate that the --

7 in the unweighted survey responses for WGNA 

8 only, the survey responses where you did 

9 provide respondents with the listing of the 

10 compensable devotional programs has a 2010 to 

11 2013 average for Devotional Claimants of 

12 3.9 percent. Is that correct? 

13 

14 

A. 

Q. 

Yes. 

Accepting that the devotionals' annual 

15 share in your survey is 4.6, which you 

16 characterize as a ceiling, is it reasonable to 

17 say that 3.9 should be the floor for the 

18 Devotional Claimants? 

19 

20 

A. No, I don't think you can conclude 

that because I I believe that, again, we 

21 can't compare the WGN-only group to the -- to 

22 the remaining systems because those are 

23 different systems with different devotional 

24 carriage patterns. And including all other 

25 programming as well. 
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So I just don't think we can isolate 

the WGN-only group and we can say, yes, there 

3 we assess the -- we only consider the 

4 devotional -- the compensable devotional 

611 

5 programming, but we can't really say what that 

6 means for the remaining systems. 

7 

8 

Q . 

A. 

And why is that? 

Because we haven't evaluated it with 

9 respect to the remaining systems. 

10 

11 

Q. 

A. 

Who was it not evaluated with? 

The systems that carried WGN along 

12 with other distant signals. 

Q. Well, in terms of the content on the 13 

14 signals, the categories, this is what we're 

15 really ultimately trying to make the 

16 determination, what categories, if any, are not 

17 addressed by this WGNA-only resolution? And, 

18 again, I'm looking at a floor, not a ceiling, 

19 but the floor. 

20 A. I understand, but I don't think for 

21 the overall WGN - - for the overall devotional 

22 result in the survey, to me we cannot assess 

23 what is a floor based solely on what happened 

24 with just a subset of that group, the WGN-only 

25 group. 
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1 

2 

3 

Q. Are you -- are you concerned that it's 

missing Canadian signals? 

A. No. I'm concerned that we have 

4 systems in the sample that have different 

5 characteristics than the WGN-only group, and, 

6 therefore, to draw a conclusion about the 

7 entirety of the sample from just the WGN-only 

8 group would be improper in terms of its 

9 implications for the overall survey. 

10 Q. I understand that, but when you do 

11 measure the entirety of the group, the share 

12 for Devotional Claimants is 4.6 percent. 

A. Correct. 13 

14 Q. So, in other words, when you take the 

15 entirety, it goes up? 

16 A. Yes. And so I would say that in in 

17 the 4 . 6 percent number, we are partially 

18 addressing the WGN compensability issue. If we 

19 were to address it throughout the entire group, 

20 I don't know what the effect would be on the 

21 remaining systems. 

22 So I can't draw a conclusion about 

23 where the floor would be. 

24 Q. But the -- but the issue is could it 

25 be lower? Is there any way that you 
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1 understand, based on your data, based on your 

2 data, is there any way you could understand 

3 that the devotional share would be lower than 

4 3.9 percent? 

5 A. Well, again, I'm not drawing 

6 conclusions, but mathematically there are 

7 plenty of ways because it could drop the share . 

8 among other groups of systems by a relatively 

9 large degree as it did if you compare '04-'05 

10 to '10 to '13 with just WGN-only. We had a 

11 fairly large drop. The same kind of fairly 

12 large drop could occur within other groups as 

13 well. 

14 I'm not saying it would, because I'm 

15 not able to evaluate that, but, I mean, it's 

16 mathematically possible. So I can't reach a 

17 conclusion. 

18 Q. But I'm not addressing other groups. 

19 I am just addressing the devotionals? 

20 A. No, I am not talking about other 

21 groups -- other -- other program types. I'm 

22 talking about other types of systems, besides 

23 the WGN-only systems. I don't know how the --

24 I don't know how the devotional share within 

25 those types of systems would be affected by the 
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1 compensability issues, so I can't say that the 

2 

3 

WGN-only number is a floor. 

Q. But, again, Dr. Erdem did an economic 

4 analysis of your data for the WGN and other 

5 signal systems and found there was no 

6 statistically significant difference in the 

7 results between the WGNA-only and the WGN and 

8 other signals? 

9 JUDGE STRICKLER: In only three years, 

10 right? 

11 MR . LUTZKER : In three of the four 

12 years, correct. 

13 

14 

15 

THE WITNESS: Well, that --

notwithstanding that, as I've indicated, I 

believe he was sort of comparing apples and 

16 oranges in making that comparison. 

17 So, while, again, I'm not arguing the 

18 statistical significance test, I'm I don't 

19 attribute much meaning to it in terms of it 

20 assessing the impact of the compensability 

21 issue. 

22 BY M~. LUTZKER: 

23 Q. But in -- with respect, you're saying 

24 that without having actually done any analysis 

25 on that, Dr. Erdem's material? 
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A. Well, that ' s correct, but you're 

asking me to draw a conclusion about a floor 

615 

3 and what I've been explaining to you is I don't 

4 believe I have the information sufficient to 

5 draw a conclusion about a floor. 

6 Q. You have no information to conclude 

7 that it's not the floor then; is that what 

8 you're saying? 

9 A. I'm saying that outside of the 

10 WGN-only systems, I don't have information as 

11 to the quantitative impact of the 

12 compensability issue. So to the extent 

13 -- in that respect, what you just said is 

14 

15 

correct. 

Q. Thank you. Let me turn to another 

in 

16 area where you raise a dispute with Dr. Erdem, 

17 and that deals with the issue of whether all 

18 newscasts and live sports programming on WGN 

19 is, in fact, compensable. 

20 In your testimony, as I understand it, 

21 you say 100 percent of the retransmitted 

22 programming of WGNA, of sports, live sports, 

23 team sports programming and newscasts is 

24 compensable; is that correct? 

25 A. That -- that appears on WGNA, yes. 
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1 

2 

Q. Okay . I'd like to understand how you 

reached that conclusion, so if you can help me 

3 out. I ' m going to put up on the screen 

4 Exhibit Number 6 to Exhibit 2002 5002, which 

5 is Dr. Erdem's original testimony. 

6 And in his testimony, he cited a 

7 couple of examples that underscored his his 

8 conclusions that not 100 percent of newscasts 

9 or sports programming was compensable. 

10 And in using this material, he was 

11 relying upon documents produced in discovery by 

12 JSC relating to your -- to your study. Let's 

13 just take the first example which was in his 

14 

15 

testimony, and it's from a May 20th, 2011 WGN 

and WGNA telecast of a News at Nine program. 

16 Under WGN, the program ran 35 minutes . Under 

17 WGNA, the program ran 5 minutes with a 

18 30-minute Scrubs program continuing thereafter . 

19 Now, how -- help me understand how you 

20 analyzed that entry in your data to indicate 

21 that there is 100 percent news programming 

22 retransmission? 

23 A. Well, to begin with, you have to look 

24 at the entirety of the program schedule 

25 surrounding that program to really evaluate it 
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1 fully, but based on the limited amount of 

2 information you have provided me, our approach 

3 would typically be, with respect to that, to 

4 presume that 5 minutes of WGN News at Nine was 

5 compensable, the 5 minutes that appeared on 

6 WGNA, given that it had the same start time as 

7 the 35-minute program identified on WGN. 

8 Q. And are you then saying that 5 minutes 

9 is the news program? 

10 A. Would consist of the compensable 

11 portion of the news program. 

12 Q. I understand the compensable portion, 

13 but, I'm -- first, I'm asking is the WGNA 

14 5-minute entry -- in your definition of 

15 100 percent newscasts being compensable, is 

16 that 5 minutes a program? 

17 A. Well, again, would require more 

18 context. As I'm sure you are well aware, 

19 most -- it's very atypical for a new program to 

20 begin at 9:55, so presumably something happened 

21 prior to that, maybe a baseball game that ran 

22 long or something of that nature. It could 

23 have been -- or possibly this could have been a 

24 special report of some kind. I'm not certain. 

25 But what I'm telling you is that 
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1 generally in instances like this, we would have 

2 counted 5 minutes of WGN News at Nine as 

3 compensable, and if it was isolated on a 

4 stand-alone basis, that would have counted as 

5 one program in our data set. 

6 Q. And how did you make -- how did you 

7 confirm those facts? 

8 A. Through comparison of the TMS data 

9 sets for both WGN and WGN America and, as I 

10 said, looking at the context of the programs 

11 surrounding those time periods to see what was 

12 going on that caused that unusual situation to 

13 exist. 

14 

15 

Q. And, in fairness, Dr. Erdem did the 

same thing. He had your data, the full list of 

16 WGN programming, WGNA programming. He made a 

17 comparison and found multiple situations, many 

18 situations, in which they did not match. And 

19 that's what he reported in his testimony. 

20 And in your rebuttal to his testimony, 

21 you say, oh, no, you don't understand the 

22 Gracenote or the Obit or Orbit or TMS, whatever 

23 the source of the data -- you don't understand 

24 the data, I understand that better? 

25 Now, that's what I want to understand. 
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13 

( 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

( 

What do you understand about the data better 

than the data that has been presented in 

discovery? 

A . Well, I'm -- I'm just saying that 

619 

there are situations of this nature that occur 

within the data based on our long experience 

with using this data and conversations we've 

had with people at Gracenote, TMS, et cetera, 

about the way in which their data is reported. 

And we make our interpretation based 

on that, focusing on the idea which is, I 

think, distinct from how Dr. Erdem treated it, 

that programming that airs - - the same program 

airing simultaneously on the two stations is a 

compensable program. 

Q. And 

A. And that -- that includes 

circumstances where a program may have, for 

example -- I think I gave some examples in my 

testimony as well. You might have a situation 

where a baseball game in one of the data sets 

was listed as starting at 1:05 and in the other 

data set was listed as starting at 1:00 

o'clock, with a -- and in the 1:05 listing, 

there was a 5-minute pregame show. 
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In that instance, we would count the 

baseball game as a compensable baseball 

3 telecast, but we would attribute the 5-minute 
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4 pregame show to CTV. So -- because that was a 

5 simultaneous airing of a live baseball 

6 telecast, with a different characterization of 

7 a portion of the telecast at the beginning of 

8 it. 

9 Q. Well -- and after receiving 

10 Dr. Erdem's testimony, you -- you or your 

11 colleagues at Bortz went through and produced 

12 certain exhibits to -- to the parties, 

13 including Devotional Claimants. And I'd like 

14 

15 

to put one of them up now. I believe you did 

analysis each year which would undergird your 

16 assertion that 100 percent of the sports and 

17 newscasts are compensable. 

18 MR. LUTZKER: I believe we have 

19 submitted this as Exhibit Number 5021. It's an 

20 electronic file, Your Honor. We have it 

21 submitted electronically. I would ask 

22 Mr. Trautman if this looks familiar to him. 

23 It was designated in discovery as 

24 JSC there are four zeros, and then 8233 is 

25 the document number. And I understand it's 
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1 marked as restricted. 

2 

3 

JUDGE BARNETT : I beg your pardon? 

MR. LAANE: The document is marked as 

4 restricted. 

5 MR. LUTZKER: The document is marked 

6 as restricted . 

7 JUDGE BARNETT: Thank you. Is there 

8 anyone in the hearing room who is not privy to 

9 restricted material? Okay. Well, just in an 

10 abundance of caution, if you would close the 

11 door so no one wanders in. 

12 Thank you. 

13 (Whereupon, the trial proceeded in 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

confidential session.) 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

{ 

( 

1 

2 

3 

C O N F I D E N T I A L S E S S I O N 

4 

622 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

623 

1 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

.16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

1 

( 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

( 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

( 

624 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

625 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

626 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

1 

2 

3 

4 

627 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

628 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

629 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

1 

( 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

( 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

( 

630 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

631 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

632 

1 

2 

3 

4 

5 

6 

.7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

633 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Heritage Reporting Corporation 
(202) 628 - 4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

1 

( 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

( 

634 

(Whereupon, the trial resumed in open 
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0 P E N S E S S I O N 

JUDGE FEDER: Did you say FORTRAN? 

THE WITNESS: Pardon? 

JUDGE FEDER: Did you say FORTRAN? 

THE WITNESS : Yes. 

MR. LAANE: Dr. Frankel has been 

636 

7 around a long time, Your Honor. I think I took 

8 my FORTRAN programming class in 1982. 

9 THE WITNESS: I needed some assistance 

10 with that . 

11 (Laughter.) 

12 BY MR. LAANE: 

13 

14 

Q. With respect to the outlier respondent 

that you mentioned in the Horowitz survey when 

15 discussing the PTV systems, and I think you 

16 said it was an influential respondent, were 

17 there any respondents to the Bortz survey that 

18 had that level of influence over the results? 

19 

20 

A. Not anywhere near that level. 

MR. LAANE: Thank you, Mr. Trautman . 

21 I don't have anything else. 

22 

23 

24 

JUDGE BARNETT: Thank you, Mr. Laane. 

Mr. Garrett? 

MR. GARRETT: Your Honor, as I 

25 indicated earlier --
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JUDGE BARNETT: Oh, I 1 m sorry. 

Mr. Trautman -- any questions from the bench? 

3 Okay. Thank you. You may be excused. 

THE WITNESS: Thank you. 

(The witness stood down.) 

637 

4 

5 

6 MR. GARRETT: As I indicated earlier, 

7 Your Honor, there are a number of exhibits that 

8 are in limbo here and I think we need to meet 

9 with the other parties to work that out. 

10 But there's a threshold issue that I 

11 think requires your attention, and that is that 

12 our understanding of your ruling last Thursday 

13 was to grant the Settling Devotional Claimants' 

14 

15 

motion to strike the errata to Dr. Gray's 

written Direct Testimony and written Rebuttal 

16 Testimony. And so that was struck and there 

17 was no longer Dr. Gray's study in the · record. 

18 Yesterday afternoon, the Program 

19 Suppliers filed the original Dr. Gray study. 

20 That study obviously contains errors. It's 

21 based upon incorrect data. The Program 

22 Suppliers' counsel had acknowledged, I think 

23 everyone knows, that it has incorrect data, 

24 basically the failure to include the proper 

25 data for WGNA. 
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